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Foreword

One of the major directions in the evolution of law has been the gradual afﬁrmation
of the protection of the rights of the weaker. This trend has increasingly manifested
itself in private law (protection of a weaker party), labour (rights of employees) and
social security law (allowances and beneﬁts), criminal law (rights of detainees) or
various branches of public law, in particular various regulations of relations between
the individual and the state (procedural rights, rights pertaining to good governance,
etc.).
Insecurity and vulnerability are a natural, inescapable part of human condition
and social life. Societies can be judged by how they treat their weakest. The same
applies to law(s). It is neither incidental nor surprising that in the last few decades
there has been a visible growth of legal instruments and institutional mechanisms
designed to protect the least protected members of societies, as well as groups to
which they belong, i.e. vulnerable groups as such. These instruments and mechanisms are both domestic and international, and as such they operate in their symbiotic relationship, where innovations in the ﬁeld of protection of the rights of the most
vulnerable members of societies are introduced at the national level, then are
borrowed from trend-setting national legal systems by others, are further consolidated in international law and then serve as a yardstick by which international
institutional mechanisms are used for supervising and rectifying respective national
measures. At the same time, legal instruments aimed at the protection of the most
vulnerable human beings are both legislative and jurisprudential, which, too, operate
in symbiosis, in the sense that certain rights enshrined in statutory law are then
further developed in judge-made law, capable of readjusting statutory provisions and
ﬁlling in the gaps in statutory regulation, which is thus prompted to develop in the
direction delineated by the courts’ case law.
By ensuring the protection of the weakest and giving their interests some degree
of priority consideration, law tends to overcome what appears to be its very core—its
formalist insensitivity. From the perspective of formalism par excellence, afﬁrmative
action in university education would amount to a departure from the principle of
desert; quotas for autochthonous minorities in legislatures to a distortion of
v
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democratic representation; special treatment of certain self-inﬂicted illnesses to an
unfair allocation of resources; and less severe punishments of women with minor
children to an unjustiﬁed clemency. All these particular instances can be portrayed as
an aberration, a departure from the sacrosanct tenet of legal equality. However, from
a different perspective they are manifestations of rectiﬁcation of inherited or
acquired individual or group disadvantages (individual disadvantages often being
an extension of one’s belonging to a disadvantaged group), and that rectiﬁcation has
a lot to do with justice (whichever of many competing notions of justice is relied
upon). Additional guarantees for persons belonging to the groups of the most
disadvantaged, as set out in the increasing volume of domestic and international
instruments, aim both at the enhanced (even if relative) security of those most
disadvantaged vis-à-vis such factors, against which other groups usually are capable
of fending for themselves, and at their advancement (even if often far from fully
achievable) towards the standards of human condition and social welfare which are
considered ‘normal’ in a respective society. Legal protection of the most disadvantaged thus has the potential of contributing to greater factual equality and, consequently, to more solid social cohesion, which undoubtedly is a general interest.
There always will be vulnerable individuals and groups—but law can help to make
them less vulnerable. This is one of its callings.
The legal notion of vulnerable groups designates groups of individuals that are
especially exposed to discrimination, oppression and other sorts of abuse of human
rights and often are relatively or fully unprotected, if not outrightly persecuted in
practice, if not under formal law. The legal notion of vulnerable groups embraces
also groups that are historically and/or structurally discriminated against and are not
able to overcome themselves the legacy and effects of that discrimination. The legal
notion of vulnerable groups encompasses, but is not limited to, children, women and
girls, refugees (including political asylants), migrant workers, internally displaced
persons, stateless persons, indigenous peoples and racial, national or religious
minorities (in particular Roma, Gypsies and Sinti), HIV-positive persons and victims
of AIDS, disabled persons, mentally ill persons (and persons suffering from certain
chronic diseases), homeless, low-income and uninsured persons, residents (especially rural) with limited access to healthcare or social services, elderly persons,
LGBTQI persons and detainees. It is widely agreed that all they have difﬁculties
defending themselves and are therefore in need of special protection. The aboveprovided list is a non-exhaustive list of persons in need of particular protection,
because there are many other groups that suffer from discrimination and oppression.
Owing to new developments in societies and nature, new entries may—and sporadically do—complement the list of vulnerable groups, as it has happened with
HIV-positive persons and victims of AIDS, not known before the 1980s.
It is true that in many advanced societies the above-mentioned groups, or at least
many of them, are not discriminated neither de jure nor de facto. This, however, does
not, in and of itself, bring to naught their potential vulnerability, which could show
itself, had those societies been less vigilant in employing adequate legal safeguards.
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It is also true that some societies do not even encounter some of the above-mentioned
groups and therefore have not developed requisite awareness and may not have in
place legal instruments designed for their protection. For instance, the four states
surveyed in this book—Poland, Lithuania, Latvia and Estonia—have not encountered, at least on an indeed massive scale, an inﬂux of aliens, be they economic
migrants or those seeking political asylum. However, at the time when I am writing
these words, there is an ongoing foreign regime-sponsored wave of migration from
Belarus to Poland, Lithuania and Latvia, which presents most serious challenges to
these States not only in terms of their security and well-being, but also in terms of
fundamental rights of the migrants themselves, even if instrumentalised by the
neighbouring dictatorship.
Lithuania, Latvia, Estonia and Poland ﬁnd themselves in the region which is, so to
say, sandwiched between two worlds: the Nordic and, more broadly, Western
European world and the post-Soviet world. Being forcefully kept, for ﬁve decades,
in the second of these worlds, these States managed to re-integrate themselves into
the ﬁrst one. This process of re-integration was—and continues to be—at times
uneven and by no means uncontradictory. The differences between these two worlds
have long been not only economic, political or cultural, but also those pertaining to
social mentality, including the ability to recognise reality as it is and ability to have
empathy. The ﬁrst precondition for the protection of vulnerable groups is the
recognition that certain groups are vulnerable and that their reinforced protection
is desirable not only because it would be humane but because it would beneﬁt the
society in general. While the second of the said worlds was recognising, to some
extent, the vulnerability of some of the above-indicated groups (such as children or
women), at the same time in that world the state itself was the chief discriminator and
persecutor of other groups (such as LGBTQI or certain religious minorities), and the
vulnerability of other groups (e.g. HIV-positive persons and victims of AIDS) was
somewhere on the margins of realisation. The four countries had some way to go not
only for putting in place relevant legal instruments and practices for the protection of
vulnerable groups, but also—and ﬁrst of all—for being able to recognise the need for
special protection of vulnerable groups. It is in no way asserted that they have
reached the end of this path, especially in view that the concept of vulnerable groups
is ever-changing and that the standards of their protection are also constantly
evolving.
The book which you hold in your hands is the ﬁrst attempt to systematically
survey and compare the experience of Lithuania, Latvia, Estonia and Poland in the
ﬁeld of legal protection of vulnerable groups and present its scholarly analysis. The
book cannot, does not and was not meant to analyse all vulnerable groups in their
whole variety, all the factors of their vulnerability, the whole spectrum of the means
of legal protection available or the practice of their application in the four States
surveyed. There is ample space for other research and analysis. Science is a neverending process—and progress. But when that subsequent research ﬁnds its way to
the readership, the authors of this book will have all grounds to be proud of the fact
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that it was them who laid down the solid foundations for it and thus contributed to
ﬁlling in what was hitherto an academic gap.
Egidijus Kūris
Judge of the European Court of Human Rights
Professor of the Faculty of Law
Vilnius University, Vilnius, Lithuania

Preface

In recent decades, the national laws of European states have been paying particular
attention to vulnerable groups with the aim of ensuring their enhanced protection and
social inclusion. The legal frameworks are undergoing constant improvement to
respond to the needs of vulnerable members of society, including children, the
elderly, people with disabilities, minorities, prisoners and victims of crime, as well
as other groups. Attention to vulnerable groups can also be seen in recent international and EU instruments, and in the case law of the European Court of Human
Rights. Nevertheless, despite these positive changes, many challenges persist.
This book analyses the legal situation and protection of vulnerable groups in
Lithuania, Latvia, Estonia and Poland. In particular, it focuses on recent trends in
enhancing protection of vulnerable groups in this region. These states were selected
due to their common historical experience and comparable geopolitical situation.
From the historical perspective, Lithuania, Latvia, Estonia and Poland were under
the inﬂuence of communism and faced similar challenges in the transition to
democracy in the early 1990s. At that time, essential changes were indispensable
for the region, as free civil societies started to emerge and the countries dedicated
themselves to the principles of the rule of law, the liberal market economy and
democratic and pluralist political systems. In this transitional period, the states in
question have implemented radical reforms in crafting democracy, transforming
their economies and establishing the foundations of the rule of law.
One of the top priorities in this region was accession to the European Union and
democracy was seen as the main precondition for membership. The aspirations of
these states to join the European Union were consistent and widely shared within the
respective societies. As a result, Lithuania, Latvia, Estonia and Poland acceded to the
Union on 1 May 2004. After accession, the main direction of reforms in the region
has been determined by the requirement to implement acquis communautaire and to
harmonise the legislation of the states in question with the standards of the European
Union.
After three decades of this transitional period, it can be concluded that Lithuania,
Latvia, Estonia and Poland have succeeded in creating modern democratic societies
ix
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and institutions. These states have all joined the main global and regional human
rights instruments and are essentially viewed as compliant with their international
human rights obligations.
The foundation of every democratic state governed by the rule of law is respect
for human rights. Moreover, it is often emphasised that the situation of the most
vulnerable members of society reﬂects the level of progress and democracy in the
state. In the light of this idea, the authors of this book seek to provide a comprehensive comparative overview of the legal regulation and practice for protecting vulnerable groups in Lithuania, Latvia, Estonia and Poland and so offer insights into the
current situation and trends in this often under-explored region. There are currently
only a limited number of publications in this area; moreover, existing studies mostly
focus on speciﬁc issues in a particular country, rather than offering a comprehensive
comparative review.
As stated by Ippolito and Iglesias Sánchez (2015, p. 1), vulnerability can be
considered as an attribute inherent to human nature: individuals are constantly
exposed to potential harm (whether intentional or accidental), to the risk of ﬂuctuating circumstances (due to rearrangements in society or merely because of changes
that come with ageing) or to the perspective of being dependent (as a disease or
disability). The different aspects and circumstances with regard to which vulnerability can arise make the notion of vulnerability difﬁcult to deﬁne.
Vulnerability is a particularly dynamic concept that encompasses but also transcends the notion of minority groups. Thus, the list of situations that may fall under
this notion cannot be exhaustive. Nevertheless, vulnerable groups can be classiﬁed
according to the main root causes of their vulnerability: (i) vulnerable groups, whose
innate or physical characteristics make them socially perceived as inherently vulnerable (children, the elderly, women, persons with disabilities); (ii) vulnerable
groups, whose vulnerability is contingent upon a circumstantial element that may
be temporary and often imposed by the state or created by social conditions (victims
of crime, prisoners/detainees, drug users); and (iii) vulnerable groups, whose vulnerability derives from their status as a minority by reference to the dominant
cultural, ethnical, social, sexual orientation position of their society (national, religious, sexual minorities). It should be noted that this classiﬁcation is conditional and
other perspectives could be adopted; nevertheless, the authors saw this classiﬁcation
as a good starting point in designing the book.
Accordingly, the book consists of four main parts:
•
•
•
•

Part I. Vulnerable groups: deﬁning the ever-changing concept
Part II. Legal protection of groups with inherent vulnerability
Part III. Legal protection of groups with circumstantial vulnerability
Part IV. Protection of minorities

Part I introduces the readers to the topic by deﬁning the concept of vulnerable groups
and elaborating on its understanding in European and national contexts. The ﬁrst
chapter of this part discusses the deﬁnition of vulnerable groups from the sociological and legal perspective, also referring to the understanding of vulnerable groups in
the wider region. Moreover, a separate chapter is dedicated to the case law of the
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European Court of Human Rights, highlighting leading cases and recent practice as
regards the protection of vulnerable groups. In this part, we will also analyse how the
national constitutional justice institutions contributed to the protection of vulnerable
groups in Lithuania, Latvia, Estonia and Poland.
Part II examines the legal protection of groups with inherent vulnerability. The
chapters in this part cover the protection of child rights, gender-based vulnerability,
discrimination of the elderly and protection of mentally and physically impaired
persons in mental health and social care institutions during the COVID-19 pandemic
in selected states.
Part III focuses on circumstantial vulnerability issues in our target region. This
part covers situations of vulnerability arising out of intentional human conduct
turning an individual into a victim of crime, as well as vulnerability caused by
individual choice (commitment of crime, use of drugs). This part includes chapters
on prisoners’ rights, the protection of children in conﬂict with the law, the vulnerability of drug users, as well as national measures to assist victims of domestic
violence and to analyse the implementation of the EU Crime Victims Directive.
Part IV is dedicated to three minority groups in the region. Notably, the chapters
in this part focus on legal protection of national and religious minorities, as well as
for LGTBQI.
This book is dedicated to the 30th anniversary of the Law Institute of Lithuania, a
constituent of the Lithuanian Centre for Social Sciences, and its preparation was
coordinated by this institute. The book was written by a multidisciplinary group of
scholars from Lithuania, Latvia, Estonia and Poland, including researchers
specialised in the ﬁelds of law, sociology and criminology.
We believe that this book will make an important contribution to the scholarly
literature on the legal status of vulnerable groups in general and on their legal
protection in Lithuania, Latvia, Estonia and Poland in particular. Moreover, it is
expected that the book will substantially contribute to monitoring the target region’s
compliance with the applicable European and international instruments designed for
the protection of various vulnerable groups. Finally, we hope that the good practices
presented in this book will inspire legislators and policymakers in Europe and
beyond to upgrade their own human rights protection systems.
Vilnius, Lithuania

Agnė Limantė
Dovilė Pūraitė-Andrikienė
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Part I

Vulnerable Groups: Deﬁning
the Ever-Changing Concept

Deﬁnition of Vulnerable Groups
Agnė Limantė and Artūras Теrеškinas

Abstract Deﬁning the concepts of ‘vulnerability’ and ‘vulnerable groups’ is challenging, since vulnerability is a multi-dimensional concept used with both universal
and particular meanings in a variety of disciplines, and can moreover be examined
from different perspectives. In this chapter, we seek to deﬁne the concepts of
‘vulnerability’ and ‘vulnerable groups’ from sociological and legal perspectives in
order to build a theoretical background for the subject analysed in this book. The
approach taken in this chapter is based on the idea that to be human is to be
vulnerable; nevertheless, although all humans are vulnerable, some groups are
more vulnerable than others.
The chapter begins with the sociological approach to vulnerability. It could be
argued that contemporary societies consist of fragmented and often antagonistic
communities with only a small number having access to adequate social welfare and
services. The remaining individuals have little hope of realising their human potential. They are often called vulnerable or marginalised groups or groups at risk of
social exclusion. In different spheres of life, vulnerable groups experience deep
exclusion that negatively affects their quality of life, well-being and future life
opportunities. Moreover, there exists a dominant discursive tradition that imposes
a burden of guilt, shame and even greater vulnerability on socially afﬂicted and
vulnerable groups. Rather than accepting this discursive tradition, sociologists have
turned their attention to researching social exclusion, social suffering, and daily
hardship, thereby turning vulnerable people’s experiences of injustice, harm and
damage into crucial sociological issues.
After a brief sociological analysis of vulnerable groups, the chapter continues by
presenting the international legal framework. The authors identify and discuss the
main universal and regional human rights instruments that provide for the protection
of vulnerable groups and their individual members and note the relevant practice of
the UN treaty monitoring bodies and UN Committees. In this way, the chapter
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sketches the framework of international legal regulation linking the international,
regional and national levels.

1 Introduction
Though widely used, the concepts of ‘vulnerability’ and ‘vulnerable groups’ do not
have clear and uniform deﬁnitions ﬁtting all the areas in which they appear. The
universality and the different ways in which individuals may be considered vulnerable make this notion a particularly difﬁcult one to deﬁne (Ippolito and Iglesias
Sanchez 2015, p. 1). The term itself has its roots in the Latin word ‘vulnerare’
meaning ‘to wound’ and ‘vulnus’—‘wound’. The Oxford dictionary deﬁnes ‘vulnerability’ as “the quality or state of being exposed to the possibility of being
attacked or harmed, either physically or emotionally”. This is a general deﬁnition
that sets an overall framework for the concept which can be further modiﬁed for
speciﬁc contexts.
‘Vulnerability’ also remains a contestable concept. Although there is a long
history behind research on vulnerability and vulnerable groups, there is still disagreement on the deﬁnition of the concept of vulnerability and which groups should
be categorised as vulnerable. The term is often used to conceptualise disadvantage
and the risks at the root of disadvantage as vulnerable populations are disadvantaged
economically, socially, politically or culturally.
Despite the multidimensionality of the concept, it has gained relevance in different contexts—academic, political, bureaucratic, etc. in relation to such issues as
long-term unemployment, insecurity, social polarisation and disintegration. The
problem of vulnerability and the identiﬁcation of vulnerable groups have become
the object not only of academic research but also of social policy. Ongoing research
and the development of social policy strategies aimed at addressing the problems of
vulnerable groups show that the issues of vulnerability and its social causes are not
peripheral phenomena.
Naturally, the notions ‘vulnerability’ and ‘vulnerable groups’ are nuanced in
sociological and legal contexts. For this reason, it is important to discuss those
multi-faceted concepts at the beginning of this volume and thus set the theoretical
basis for further chapters of the book. Therefore, this chapter examines vulnerability
from two perspectives—sociological and legal. The sociological approach to vulnerability is presented in Sect. 2 of this chapter, while Sect. 3 will focus on legal
deﬁnitions and will seek to reveal the international legal approach to vulnerable
groups and vulnerability in general.
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2 Deﬁning Vulnerability: A Sociological Approach
We shall start the study of the concepts of ‘vulnerability’ and ‘vulnerable groups’
with a sociological approach. This section will seek to disclose the content of the
concepts, the rationale of a differentiated approach to vulnerable groups and the
challenges faced by these groups.

2.1

Concepts and Deﬁnitions

‘Vulnerability’ is a complex multidimensional concept dependent on research, social
policy, ethical frameworks and even the self-perceptions of people deﬁned as
‘vulnerable’ (Brazienė and Guščinskienė 2004; Beresnevičiūtė and Leončikas
2009; Okunevičiūtė Neverauskienė and Moskvina 2014). Although the concept
has been shifting with the development of theoretical and empirical research, the
idea of vulnerability is often regarded as intrinsic to many disadvantaged groups and
is applied to speciﬁc groups experiencing a difﬁcult fate in society (Misztal 2011,
p. 3).
In sociology, the variety of concepts and methods makes it difﬁcult to reach a
consistent interpretation of the phenomenon of vulnerability, as scholars from
various theoretical backgrounds tend not only to interpret the term differently, but
also to classify different types of individuals and groups as vulnerable. Some
sociological approaches to vulnerability are based on the general theorisation of
risk; others focus on health risks, and still, others examine the effects of the
individualisation process on human vulnerability. It is also possible to associate
vulnerability with both the existence of disabilities and a lack of social support
(Misztal 2011, p. 4). The growing number of works on vulnerability and vulnerable
groups attest to both the complexity and vagueness of the term.
Contemporary societies consist of fragmented and often antagonistic communities of which only a small number have access to adequate social welfare and
services. The remaining individuals, often called vulnerable or marginalised groups
or groups at risk of social exclusion, have little hope of realising their human
potential. In different spheres of life they experience deep exclusion that negatively
affects their quality of life, well-being and future life chances. More people become
vulnerable and precarious because of everyday oppression and day-to-day hardship.
According to Pierre Bourdieu and Loïc Wacquant: “. . .many of the most intimate
dramas, the deepest malaises, the most singular suffering that women and men can
experience ﬁnd their roots in the objective contradictions, constraints and double
binds inscribed in the structures of the labour and housing markets, in the merciless
sanctions of the school system, or in mechanisms of economic and social inheritance” (Bourdieu and Wacquant 1992, p. 201).
Vulnerability is often deﬁned as a potential consequence of many risk factors, but
which risk factors should be considered as the most important remains a question for

6

A. Limantė and A. Теrеškinas

debate. The labour market, low earnings, unemployment, education, poor health,
housing, transport, crime and fear of crime, language, mobility, social policy and
social capital can all be factors contributing to social vulnerability (Taket et al. 2009,
pp. 29–30). Other researchers argue that these risks could also be related to the crisis
of the welfare state, the lack of societal solidarity and the burgeoning of individualism and responsibilisation (Butler 2009; Berlant 2011).
Some scholars who focus on the relationship between vulnerability and risk argue
that, in contemporary post-industrial societies in Western Europe, social vulnerability arises as a result of new social risks such as ﬂexibilisation of the labour market,
income insecurity, housing deprivation and age-based dependency. Individuals and
families become vulnerable because of their exposure to a complex set of risks not
necessarily leading to material deprivation or social exclusion but rather to a
reduction of life opportunities and possibilities (Ranci 2011, pp. 160–180).
Vulnerabilities may also arise from multiple forms of deprivation and inequality
experienced by people at different levels of the social hierarchy. Limited access to
participation in society, consumption, mobility, integration, and recognition could
make people vulnerable (Taket et al. 2009, p. 3). Those affected do not have the
opportunity to participate in the normal relationships and activities accessible to the
majority of society members in the economic, social, cultural and political spheres.
Vulnerability may be caused by insufﬁcient social integration (non-participation
in formal and informal social networks, including leisure activities, insufﬁcient
social support and social isolation) and insufﬁcient cultural integration (norms and
values related to active social citizenship and non-compliance with normative
requirements such as a poor work ethic, abuse of the social security system, criminal
behaviour, ‘inappropriate’ treatment of women and men’s duties and rights,
non-participation in a neighbourhood or in social activities in general) (JehoelGijsbers and Vrooman 2007, p. 17).
To describe vulnerabilities caused by deprivation and inequality, some
researchers use the terms ‘social exclusion’ and ‘deep exclusion’ which mean
exclusion experienced by individuals in different life spheres that negatively affects
their quality of life, well-being, and future life opportunities (Levitas et al. 2007,
p. 29). Therefore, in analysing vulnerability we need to identify not only the factors
making individuals and social groups vulnerable but also the particular groups
experiencing vulnerability.
Vulnerability could therefore be viewed as a state determined by underlying
political, economic, and social processes and factors, including, but not limited to,
poverty, material disadvantage, and social exclusion. In other words, vulnerability
should be treated as context-dependent, related to the particular circumstances, and
also as the product of social inequalities. The body of work demonstrates that
vulnerability is socially constructed and dependent on the way in which power
relations function between non-marginalised and marginalised people at the structural level in society (von Benzon and van Blerk 2017, p. 897).
Because of different interpretations of vulnerability and people deﬁned as ‘vulnerable’, the concept of vulnerable groups is strongly dependent on the context that
determines a person’s vulnerable status. Some scholars distinguish between people
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who are uniquely and innately vulnerable (for instance, physically disabled individuals) and those who become vulnerable due to circumstances and structural factors
(for instance, the unemployed and homeless). Moreover, anyone has the potential to
become vulnerable at any given time because of social conditions and circumstances. People or groups could be considered vulnerable according to many different indicators (Aldridge 2015, pp. 11–12). The vulnerability may be caused by age,
disability, minority status, victimisation, migration, poverty, gender, and deprivation
of liberty (Ippolito and Iglesias Sanchez 2015, p. 1). All this makes the sociological
categorisation of vulnerable groups even more problematic. Therefore, it is more
critical to conceive of vulnerability as a mutable concept dependent on social
conditions and circumstances than to present the exhausting types of classiﬁcations
that group people under different vulnerability categories.

2.2

Power, Social Norms and Recognition

Although the vulnerability of people is shaped by social and economic conditions, it
cannot be reduced to them. Some individuals experience disadvantage not only
because of their employment status, government policy or legislation, but also
because of social norms and values. Thus, it could be argued that power, normativity
and social recognition could make individuals and speciﬁc social groups vulnerable.
Vulnerability and marginalisation “can therefore be the outcome of a mismatch
between the norms and aspirations communicated through threads of social power
and control, and the individual’s identiﬁcation with or ability to achieve those
expectations” (Taket et al. 2009, p. 31). The inability of vulnerable social groups
to conform to prevailing social norms, practices, and roles often prevents them from
achieving well-being in contemporary fragmented, hypermobile post-Fordist
societies.
In “Frames of War: When is Life Grievable” (2009), Judith Butler argues that
while some lives are worth living, defending, and mourning and others are not, this
goes beyond being an issue of different subjects and identities and concerns rather
the normative power that shapes the social ﬁeld in which individuals become
intelligible or unintelligible. Individuals become intelligible when they attempt to
accept existing power mechanisms that essentially deﬁne them as existing subjects
or oppose their existence. By engaging in social action, they repeat or oppose the
rules and norms of the social ﬁeld that deﬁne them.
The very concept of life, according to Butler, is surrounded by social norms: if
individuals fall outside the norms, their lives no longer qualify as liveable lives,
which automatically causes physical or social death (discursive violence against
certain vulnerable groups could be an example of social death) (Butler 2004, p. 34).
In her words, if “certain lives do not qualify as lives or are, from the start, not
conceivable as lives within certain epistemological frames, then these lives are never
lived nor lost in the full sense” (Butler 2009, p. 1). This is particularly relevant to the
case of vulnerable people since they embody norms that run counter to the attitudes
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deﬁning what is perceived as a human being, a man, a woman or a ‘proper’ citizen.
They do not live because their lives do not correspond to the perception of a liveable
life. In other words, vulnerable people are marked with ‘socially assigned disposability’ and ‘various modalities of valuelessness’ (Butler and Athanasiou 2013,
p. 19).
Vulnerable individuals whose lives contradict the notion of what is considered a
liveable life are very often not recognised as viable participants in society. Recognition here functions as “an apparatus that discursively produces subjects as human
(or inhuman, subhuman, less than human) by normative and disciplinary terms such
as those of gender, sexuality, race, and class” (Butler and Athanasiou 2013, p. 90).
Every individual is dependent on this apparatus and the concepts that are chosen for
them. In the case of vulnerable people, the concepts of vulnerability, exclusion and
marginalisation legitimise, to a certain extent, their existence: they exist as intelligible and potential subjects affected by speciﬁc risks although, at the same time, they
may be invisible, misunderstood or publicly misrecognised.
On the one hand, in public discourse, these individuals are usually perceived only
as those who are unable to take care of themselves and are outside mainstream
society; on the other hand, many vulnerable individuals feel guilty about their
situation and are unable to either articulate or justify themselves as human subjects
(Bourdieu et al. 1999; Charlesworth 2000). Individuals unable to express themselves
positively lack the means to become socially acceptable.
All this demonstrates that recognition functions as part of a site of normative
power which differentially produces human beings. According to Beverly Skeggs:
“So whilst recognition may enable claims for justice, resources, and legitimation to
be made, misrecognition ﬁxes the subject in exclusion, pathology, harm, and pain”
(Skeggs 2001, p. 296). Since social norms are implicated in the problem “of who
qualiﬁes as the recognisably human and who does not” (Butler 2004, p. 2), vulnerable people remain under pressure to play acceptable social roles, to be deﬁned by
universally accepted categories and to participate in institutions that provide a
guarantee of a ‘normal’ life, no matter how precarious they may be. The acceptance
of social norms and social roles becomes a kind of survival strategy for vulnerable
individuals and social groups, giving them the illusion of social respectability and
helping them overcome the daily fatigue caused by the tremendous effort to stay on
the surface of normal life. Normativity is aspirational because non-normative identities are stigmatised and considered shameful, and individuals who assume them
condemn themselves to a shameful life unworthy of representation or social protection (Ahmed 2004, p. 107).
The devaluation of people based on what they are, or rather what they are
perceived to be, raises the question of identities constructed from harm and injury.
Both Wendy Brown (Brown 1995) and Athena Athanasiou (Butler and Athanasiou
2013) believe that modern identity politics is strongly associated with the moralistic
sense of trauma caused by the exclusion of individuals from the supposedly ‘soft’
and ‘protective’ modern liberal state. For this reason, modern identity politics further
reinforce vulnerable and injured identities and at the same time support the power
structures that cause trauma and harm. In Brown’s words,
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To what extent have the particular antidemocratic powers of our times produced subjects,
often working under the banner of ‘progressive politics,’ whose taste for substantive political
freedom is attenuated by a historically unique form of political powerlessness amid historically unprecedented discourses of individual liberty? And if this peculiar form of powerlessness is sometimes worn rather straightforwardly as the conservative raiment of despair,
misanthropy, narrow pursuit of interest, or bargains of autonomy for state protection, when
does it twist into a more dissimulated political discourse of paralyzing recriminations and
toxic resentments parading as radical critique? (Brown 1995, p. xi).

While individuals themselves are often blamed for their vulnerability, trauma, and
suffering, the state as the agent that has the power to injure and harm frequently
becomes a ‘neutral arbiter of injury’ (Brown 1995, p. 27). Moreover, individuals of
late modernity exhausted by total responsibility and at the same time dramatically
powerless are bursting with hostility and frustration. These vulnerable people often
seek satisfaction in revenge that repeats the injuries of marginalisation and vulnerability in a liberal discourse that accuses them of their faults and miseries (Brown
1995, pp. 69–70).
Responding to Brown and Athanasiou, Butler argues that we need to make a
distinction between the identiﬁcation of vulnerability and social exclusion to overcome them and the desire to maintain identities deﬁned exclusively by injury and
harm (Butler and Athanasiou 2013, p. 87). Consequently, while recognising vulnerable people and groups that do not conform to the social norms, we have to consider
their alternative lives, but not to fetishise trauma, injury and vulnerability. Similarly,
Athanasiou (Butler and Athanasiou 2013, p. 185) states that instead of fetishising
identities deﬁned by vulnerability and social exclusion and discussing which form of
injustice and risk is the most harmful (e.g., economic precariousness, lack of access
to health care services, religious stereotypes or gender inequality), we need to create
spaces enabling us to deconstruct the social conventions and restrictions that ﬁll the
lives of vulnerable people with negative value.
A dominant discursive tradition exists that imposes a burden of guilt, shame and
even greater vulnerability on socially afﬂicted and vulnerable groups. The lives of
the vulnerable are often presented as worthy of pity and are condemned to the risks
of neglect, precariousness, and even greater vulnerability. Societies in which these
people live treat them as those who have insufﬁcient social, economic and cultural
resources (von Benzon and van Blerk 2017, p. 898). Rather than accepting this
discursive tradition, sociologists have turned their attention to researching vulnerability, daily hardship and social suffering, thereby transforming vulnerable people’s
experiences of injustice, harm and damage into crucial sociological issues (Bourdieu
et al. 1999; Das et al. 2001).

2.3

Vulnerability and Participatory Research

Seyla Benhabit argues that in the modern world all struggles against injustice and
oppression start “by redeﬁning what had previously been considered ‘private’,
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non-public and non-political issues as matters of public concern, as issues of justice,
as sites of power which need discursive legitimation” (Benhabib 1992, p. 100). This
has also happened with the issue of vulnerability and vulnerable groups that moved
from the realm of expert knowledge into public discourse. The mainstreaming of the
concept of vulnerability has also put forward broader discussions about strategies for
overcoming the social injustices and risks that make people vulnerable.
Although vulnerability has become part of the public debate, it remains a domain
of expert knowledge in which vulnerable people have almost no voice. The needs of
vulnerable groups are often addressed ‘from above’, i.e., through the knowledge or
public opinion of researchers and policy makers. Such an approach is limited
because it does not cover the experiences and attitudes of vulnerable groups,
which may be one of the factors for inefﬁcient social policies related to vulnerable
groups.
Contemporary social researchers advocate for an inclusive approach towards
populations identiﬁed as ‘vulnerable’. One of the ways to achieve this is to give a
‘voice’ to individuals who may be marginalised or excluded and to make them active
in shaping “the realm of discursive possibilities” (Taket et al. 2009, p. 4).
Scholars use a participatory approach to include vulnerable people in the research
process and challenge the way of conventional knowledge production. The “principles associated with participatory approaches – such as understanding, mutuality,
emancipation, collaboration, giving ‘voice’ and so on” (Aldridge 2015, p. 10) are
part of the participatory research agenda. By allowing vulnerable individuals to
speak for themselves and share their experiences, participatory research stimulates
new forms for the critical and creative analysis of vulnerability. It also generates
knowledge that can foster new forms of awareness, choice, and empowerment
among both vulnerable individuals and social policy makers (Weil et al. 2005,
pp. 10–14).
Participatory research focusing on the individual level of constructing vulnerabilities views them as a speciﬁc outcome of social practices, discourses and institutions. According to this research approach, the lives of vulnerable people are
materially formed by various institutions, prevailing discourses and normative ideals
in society; vulnerability is a rather changeable and unpredictable process; some
individuals and groups experience vulnerability during certain periods of their
lives while the lives of others are affected by vulnerability on a permanent basis.
Asking what life events, daily practices, social processes and institutions determine
their situation, participatory research allows scholars to reproduce the
oft-stigmatised ways of knowledge articulated by vulnerable individuals and groups.
Instead of romanticising vulnerable individuals’ voices, this approach examines the
mechanisms of regulatory and normalising power that construct vulnerable people.
However, it is important that “research participants themselves are not put at further
risk of harm or their vulnerability exacerbated by research processes, and that
researchers and institutions are equally protected” (Aldridge 2015, p. 14).
For many researchers facing vulnerable groups, it is the reality of vulnerability
and social exclusion that incites their anger and despair in the face of injustice and at
the same time supports their devotion to their work (Hoggett et al. 2008). Rather than
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accepting a discursive tradition that imposes the burden of guilt, shame, and even
greater vulnerability on the socially afﬂicted, these scholars seek to engage them in
communities of compassion (Butler 2009, 2012), thereby increasing their ability to
participate in the mechanisms of social justice. The focus on vulnerable lives also
helps us uncover the logic of the distribution of vulnerability in modern societies,
since it is mainly put on those who are already the most vulnerable (Berlant 2011).
By analysing vulnerability and vulnerable groups, broader questions can be asked
about what it takes for vulnerable people to live a ‘normal’ life, what ensures this life
and how to survive and prosper in conditions of disorientation, social antagonism
and insecurity. This analysis of vulnerability and vulnerable groups could enhance
our understanding of how new vulnerabilities emerge in post-industrial East-Central
Europe and contribute to large-scale precarities among different populations. It could
also provide us with the necessary knowledge “on how vulnerability can be managed
and challenged” (Misztal 2011, p. 50).

3 A Legal Approach: Vulnerability and Vulnerable Groups
in International Law
Following the broad sociological overview of the concepts of ‘vulnerability’ and
‘vulnerable groups’ presented in Sect. 2, this Section focuses on the recognition of
vulnerable groups and their protection in international human rights law. It will
identify and discuss the main universal and regional human rights instruments that
provide for the protection of vulnerable groups and their individual members. In this
way, we seek to narrow down the speciﬁc groups of individuals that are considered
‘vulnerable’ by the international community.

3.1

Key Documents of International Human Rights Law
and Vulnerable Groups Referred in Them

We should begin with the Universal Declaration of Human Rights (1948) (UDHR)
adopted by the UN General Assembly, which marked the birth of international
human rights law. While its text targets human rights in general and contains no
mention of vulnerability or vulnerable groups, the link between this declaration and
vulnerable groups is very strong. The declaration was adopted as a reaction to the
atrocities of World War II, and in particular to the massive violation of the rights of
national minorities (Jews, Roma), persons with disabilities and medical conditions,
children and other groups carried out by the Nazi regime. This can be seen in the
wording of many articles of the Declaration: e.g. recognition of the equality of
people was a reaction to Hitler’s discriminatory racial policies and ‘blood purity’
ideas, the recognition of the right to life, liberty and security reﬂected the need to
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protect people from such horrors as experienced by many national minorities during
the war, but also by nations controlled by the Nazis.1 Though formulated in general
terms, this Declaration also worked in favour of vulnerable groups.
Similarly, the International Covenant on Civil and Political Rights (1966)
(ICCPR) and International Covenant on Economic, Social and Cultural Rights
(1966) (ICESCR) are universal instruments highly inﬂuenced by the aftermath of
World War II and the human rights violations evidenced during the war. However,
they went further and set out an extensive bill of rights that has deﬁned the
development of human rights up to the present time. Importantly, in addition to
guaranteeing human rights for everyone, these instruments took into account the
particular situation of what we presently call vulnerable groups. Even though the
terms ‘vulnerability’ and ‘vulnerable’ are not used, certain groups are singled out
from the general population. For instance, as regards women rights, Article 3 of both
instruments urge the States Parties to ensure the equal right of men and women to the
enjoyment of all rights outlined in the Covenants and Article 23 ICCPR concerns
marriage rights of both sexes. Article 6 ICCPR refers both to women and children by
stating that a sentence of death shall not be imposed for crimes committed by persons
below eighteen years of age and shall not be carried out on pregnant women.
Attention to children’s rights is also given in Article 24, 17 ICCPR and Articles
10, 13 ICESCR. The rights of persons deprived of liberty are covered by Articles 8, 9
and 10 ICCPR; furthermore, Article 27 ICCPR is dedicated to the rights of ethnic,
religious or linguistic minorities.
However, as Nifosi-Sutton notes (2017, p. 31), the most signiﬁcant provisions of
the ICCPR for the purposes of the legal protection of vulnerable groups and their
individual members are Article 2(1) and Article 26. Article 2(1) ICCPR (and its twin
brother Article 2(2) ICESCR), similarly to Article 2 UDHR, prohibits discrimination
on a variety of grounds. It established an obligation for each State Party to respect
and to ensure for all individuals within its territory and subject to its jurisdiction the
rights recognised in the Covenant, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. Importantly, the open-ended term ‘other status’ used
in the Covenants, allows for wider interpretation and coverage of other vulnerable
groups. The duty to protect against discrimination is further strengthened by Article
26 ICCPR which claims that all persons are equal before the law and are entitled
without any discrimination to the equal protection of the law. In this respect, the
ICCPR underlines that the law shall prohibit any discrimination and guarantees all
persons equal and effective protection against discrimination on any ground.
From the European perspective, no analysis of international human rights instruments could be complete without mentioning the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR, 1950). Compared
to the UDHR, the force of the ECHR was much stronger: it was the ﬁrst instrument
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For a more extensive analysis of the historical background of the Declaration and links of its
articles to historical events, see Nifosi-Sutton (2017), p. 21.
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to give effect to certain of the rights stated in the UDHR and make them binding.
More than 70 years after its creation, it remains an instrument offering concrete and
effective protection and enabling individuals to appeal breaches of their rights to the
monitoring body of the ECHR—the European Court of Human Rights. This court
has developed extensive jurisprudence concerning vulnerable groups. As this question is analysed more extensively in Chap. 2, it will sufﬁce to mention here only that,
as in other instruments of the time, no mention of ‘vulnerability’ can be found in the
ECHR, but several provisions of the Convention take into account the speciﬁc
situation of certain groups. The ECHR prohibits discrimination (Article 14), covers
the rights of people deprived of liberty, acknowledges the rights of a child, the rights
of religious minorities, etc. The Additional Protocols that further elaborate on certain
rights relevant to vulnerable groups are also important (e.g., Protocol 12 that provides for the general prohibition of discrimination).
Another European instrument especially relevant to the subject of this chapter is
the European Social Charter (ESC) (1996) which was drafted in 1961 and revised in
1996. It was adopted to guarantee the protection of economic and social rights in
member states of the Council of Europe. Similarly to the ECHR, the ESC has its
monitoring body—the European Committee of Social Rights (ECSR). The ESC lays
speciﬁc emphasis on the protection of vulnerable persons, including children (Article 7, 17), pregnant and nursing women (Article 8), people with disabilities (Article
15), elderly people (Article 23), and migrants (Article 19). It requires that enjoyment
of the rights provided in the Charter be guaranteed without discrimination. The ESC
pays special attention to those groups whose members require legal protection to a
greater extent than others because they may suffer discrimination affecting their
socio-economic protection, they are detrimentally affected by morally and physically hazardous occupations to a greater extent than others, they have special needs,
or they do not have equal access to employment and may be at a higher risk of
impoverishment (Nifosi-Sutton 2017, p. 45).
Notably, in the ESC, account is also taken of multiple vulnerabilities. For
instance, Article 17 (the right of children and young persons to social, legal and
economic protection) provides that equal access to education must be ensured for all
children. As the European Committee of Social Rights highlights (2003), particular
attention in this respect should be paid to vulnerable groups such as children of
minorities, children seeking asylum, refugee children, children in hospital, children
in care, pregnant teenagers, teenage mothers, children deprived of their liberty, etc.
(see further Quesada 2015).
As regards the EU, in addition to the founding treaties that have the principle of
non-discrimination at their core, mention must be made of the Charter of Fundamental Rights of the European Union (2000) that brings into primary EU law a wide
array of fundamental rights. The Charter became legally binding with the coming
into force of the Treaty of Lisbon in 2009. This document reiterates and further
develops the rights enshrined in the ECHR, including non-discrimination and the
rights of concrete vulnerable groups (children, asylum seekers, etc.).
After those universal and regional instruments, many international and regional
conventions, declarations and other instruments adopted in the area of human rights
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protection followed. Some of the general documents refer to the vulnerability of
certain groups and their need for protection; however, a number of instruments were
adopted speciﬁcally targeting the needs of concrete vulnerable groups.

3.2

Identifying Vulnerable Groups: General Trends
in International Instruments

To see which groups of persons are repeatedly classiﬁed as vulnerable (using
precisely this term), some international documents merit consideration. We should
start with several more recent universal level documents and then examine regional
European documents.
It should be noted that many international instruments may be found mentioning
vulnerable groups. However, not often do they include a more extensive list of what
are considered vulnerable groups. Nevertheless, some examples can be given. The
UN Committee on Economic, Social and Cultural Rights (CESCR) Statement on the
coronavirus disease (COVID-19) pandemic and economic, social and cultural rights
(2020) takes account of such vulnerable groups as older persons, persons with
disabilities, victims of domestic violence, indigenous peoples, refugees, asylum
seekers, conﬂict-affected populations, as well as communities and groups subject
to structural discrimination and disadvantage. CESCR General Comment
No. 14 (2000), on the right to the highest attainable standard of health, recognises
the needs of “especially vulnerable or marginalised groups, such as ethnic minorities
and indigenous populations, women, children, adolescents, older persons, persons
with disabilities and persons with HIV/AIDS”. The United Nations Principles and
Guidelines on Access to Legal Aid in Criminal Justice Systems (2012) establish that
States should ensure equality and effective access to legal aid to certain groups that
may be considered vulnerable, or that have special needs. This includes a
non-exhaustive list of the elderly, minorities, persons with disabilities, persons
with mental illnesses, persons living with HIV and other serious contagious diseases,
drug users, indigenous and aboriginal people, stateless persons, asylum seekers,
foreign citizens, migrants and migrant workers, refugees and internally displaced
persons. Similar provisions can be found in other instruments, some of which
provide a more detailed list, while some simply refer to concrete groups relevant
to the content of the particular document.
In Europe, vulnerability and the protection of vulnerable groups constantly
appear in the ﬁeld of fundamental rights protection. Attention to vulnerable groups
can be found in the case law of the European Court of Human Rights (see Chap. 2 in
this regard) and the European Committee of Social Rights, as well as in the
instruments adopted by the Council of Europe and the EU. Different documents
refer to the vulnerability of certain groups, comprising, as Ippolito and Iglesias
Sanchez summarise (2015, p. 2), irregular migrants, refugees, asylum seekers,
environmental migrants and internally displaced persons, children, people
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experiencing ﬁnancial problems, the elderly, Roma, transgender persons, persons in
detention, homeless, and some other groups, such as victims of violence.2 For
example, elaborating on Article 14 ESC (the right to beneﬁt from social welfare
services), the European Committee of Social Rights (2005) held that “the provision
of social welfare services concerns everybody lacking capabilities to cope, in
particular the vulnerable groups and individuals who have a social problem. Groups
that are vulnerable – children, the family, the elderly, people with disabilities, young
people with problems, young offenders, refugees, the homeless, alcohol and drug
abusers, victims of domestic violence and former prisoners – should be able to avail
themselves of social services in practice.”
The EU documents see similar groups as vulnerable.3 For instance, Directive
2013/33/EU laying down standards for the reception of applicants for international
protection (2013) contains Chapter IV which is dedicated to vulnerable persons. Its
Article 21 states: “Member States shall take into account the speciﬁc situation of
vulnerable persons such as minors, unaccompanied minors, disabled people, elderly
people, pregnant women, single parents with minor children, victims of human
trafﬁcking, persons with serious illnesses, persons with mental disorders and persons
who have been subjected to torture, rape or other serious forms of psychological,
physical or sexual violence, such as victims of female genital mutilation, in the
national law implementing this Directive.”
In the EU, it is also particularly visible that in recent years general documents
have tended to recognise and take account of the situation and needs of vulnerable
groups. An example of this methodology is the directive cited above—it is a general
instrument that speciﬁcally includes several articles on vulnerable groups. A simple
search in the Eur-Lex database revealed that in the year 2020 alone, 267 documents
adopted by the EU included the term ‘vulnerable groups’. Those documents
concerned a variety of areas ranging from clean water for human consumption,
employment, sustainability and human trafﬁcking to enlargement policy and a single
market for digital services.
From the examples in the international instruments given above, the following
general criteria for establishing vulnerability can be identiﬁed:
• ethnicity and race (ethnic and national minorities);
• health status (persons living with HIV, people with physical or mental
disabilities);
• age (children, the elderly);

2

See, as an example, Recommendation CM/Rec(2011)5 of the Committee of Ministers to member
states on reducing the risk of vulnerability of elderly migrants and improving their welfare; PACE
Resolution 2048 (2015) Discrimination against transgender people in Europe; 2011 Council of
Europe Convention on preventing and combating violence against women and domestic violence
(Istanbul Convention), adopted on 11 May 2011.
3
A search was made in Eur-Lex with key words ‘vulnerable groups such as’. Documents of 2020
and 2021 which appeared as a result of the search mentioned Roma, children, migrant minors,
persons with disabilities and other groups already noted above.
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• liberty status (detainees and prisoners);
• sex (pregnant women, women in prisons, victims of domestic violence4);
• migration status (migrant workers, asylum seekers, refugees, internally displaced
persons);
• minority status (religious, LGBTQ+);
• ﬁnancial situation (homeless, persons living in poverty).5
This list is in no way comprehensive; however, it does offer an overall understanding
of what groups are seen as vulnerable by the international community. This understanding is also reﬂected at the national level and similar groups are seen as
vulnerable in the countries of the North-Eastern European region that are covered
in this volume (Lithuania, Latvia, Estonia and Poland).

3.3

Instruments Entirely Dedicated to Concrete Vulnerable
Groups

As noted above, besides general instruments incorporating the vulnerability
approach, there are also a number of instruments developed to recognise the rights
and cater for the needs of concrete vulnerable groups. While it would be impossible
to cover all such instruments in this Chapter, an overall framework needs to be
presented. Four groups are selected for this analysis: national and ethnic minorities,
women, children, and people with disabilities. It should be noted that only instruments relevant to the European region are included in the discussion below.

3.3.1

National and Ethnic Minorities in International Instruments

The ﬁrst instrument designed in its entirety to prohibit and condemn racial discrimination was the 1965 International Convention on the Elimination of All Forms of
Racial Discrimination (ICERD). As Nifosi-Sutton notes (2017, p. 25), this instrument was adopted during a period characterised by antisemitism, racial discrimination and racial hatred, and was strongly supported by African and Asian countries
emerging from the decolonisation process. The Convention requires states parties to
take steps to bring racial discrimination to an end by all appropriate means, whether
this is carried out by public authorities or others. This Convention was further
supplemented by UN documents such as Declaration on Race and Racial Prejudice
(1978), Vienna Declaration (1993), Declaration on the Rights of Persons Belonging
to National or Ethnic, Religious and Linguistic Minorities (1992) and other

4

Domestic violence is classiﬁed as gender-based violence and the majority of victims are women.
This list of criteria is based on the criteria suggested by Morawa (2003) and is further
supplemented.
5
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documents. The main leitmotiv of all these instruments is a call for
non-discrimination, equal rights and rights to preserve national identity, language,
religion, and culture.
In the European context, including the Baltic States and Poland, the Roma
minority are those who most often face discrimination and whose rights are under
scrutiny. Roma is a vulnerable minority group in Europe for several reasons. Firstly,
there is no adequate framework in European states for respecting and preserving
their minority identity. The Roma traditional languages, travelling nature and lifestyles are not supported by the law and policy of European states (Ahmed 2015,
p. 144). Secondly, they are subject to historical discrimination and prejudices that are
hard to overcome. Moreover, Roma is one of the most economically deprived groups
in Europe, being socially excluded and marginalised.
In this context, the rights of this vulnerable group have gained particular attention
especially over recent decades. In 2000, the UN Committee for the Elimination of
Racial Discrimination adopted its General Recommendation 27 on Discrimination
against Roma (2000). This Recommendation calls states parties to adopt measures to
protect Roma communities against racial violence, to improve their living conditions, access to education, ensure other rights and grant possibilities. Moreover, the
Roma minority in Europe is also protected through such instruments as the Framework Convention for the Protection of National Minorities (1995) and the European
Charter for Regional or Minority Languages (1992). Among documents focusing on
Roma in particular, speciﬁc mention should be made of the work of the European
Commission against Racism and Intolerance (ECRI). This Commission has adopted
several documents promoting Roma rights, such as the ECRI General Policy Recommendation (No. 3) on ‘Combating Racism and Intolerance against Roma/
Gypsies’ (1998), ECRI General Policy Recommendation N 11 on combating racism
and racial discrimination in policing (2007), ECRI General Policy Recommendation
(No. 13) on combating antigypsyism and discrimination against Roma (2011, 2020).
Nevertheless, Roma in the EU are often victims of prejudice and social exclusion.
Seeking to address this, in addition to the EU Racial Equality Directive (2000) and
the Council Framework Decision on combating racism and xenophobia (2008), in
2011 the European Commission adopted the EU Framework for National Roma
Integration Strategies (2011), which aims to close the gap between Roma and
non-Roma in four key areas: education, employment, healthcare, and housing.
However, even though several policies and programmes have been implemented
in those areas, Roma rights in Europe remain a challenge (see Iusmen 2018; Ahmed
2015).

3.3.2

Instruments Protecting (Speciﬁc Groups of) Women

As regards women, the documents adopted at the international level referring to
women’s rights generally focus on the equality of the sexes and non-discrimination.
For example, the ICCPR and the ICESCR in their Article 3 require states to ensure
equal rights for men and women and ban discrimination on the grounds of sex.
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Similar provisions can be found in the ECHR (Article 14), Charter of Fundamental
Rights of the European Union (2000) (Articles 21 and 23) and many other documents. Moreover, mention must be made of the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW) (1979) which is a universal
document entirely dedicated to non-discrimination. This Convention obliges States
“to take all appropriate measures, including legislation, to modify or abolish existing
laws, regulations, customs and practices, which constitute discrimination against
women.”
This should not, however, be seen as directly implying that women may be
considered as a vulnerable group, especially in the European region. Vulnerability
is quite obviously not inherent to the female condition in general (Fines 2015, p. 95).
Women are often in a disadvantaged position as a result of stereotyping, but this does
not mean they are all vulnerable. The use of the term ‘vulnerable groups’ with regard
to women was summarised by the European Institute for Gender Equality (EIGE):
The stereotyped preconception that ‘vulnerability’ is an inherent characteristic of women
masks the fact that stereotypical gender roles and attitudes and their discriminatory impact
on women, sustained by the lack/omission of acts on the part of states to effectively address
them, impose disadvantages on women, which may result in increased risks of becoming
vulnerable to discrimination, including violence. Therefore, the term ‘vulnerable groups’ is
not recommended, and ‘disadvantaged groups’ should be used instead.

Nevertheless, certain groups within the population of women could be designated as
‘vulnerable’. Such are women in vulnerable circumstances: ﬁrst, victims of domestic
violence, women prisoners, victims of human trafﬁcking.6 Pregnant women and
women with young children are also seen as vulnerable groups in certain (but not all)
contexts, e.g., with regard to employment or asylum law.
The international community has therefore developed targeted instruments focusing on certain groups of vulnerable women in need of special protection. We shall
consider two groups of vulnerable women in relation to these instruments: victims of
domestic violence and women prisoners.
In the case of victims of domestic violence, a number of instruments have been
adopted at the international level, the most notable being the CEDAW (1979) and the
UN Declaration on the Elimination of Violence against Women (DEVAW) (1993).7
The most famous European instrument in this area is the Istanbul Convention
(2011).8 As noted in the Explanatory Report (2011), building on the earlier

6

For example, the UN Rules for the Treatment of Women Prisoners and Non-custodial Measures
for Women Offenders (the Bangkok Rules) (2010) in its preamble states that “women prisoners
belong to one of the vulnerable groups that have speciﬁc needs and requirements”.
7
Among soft-law instruments, we should mention CEDAW Committee General Recommendation
No. 19 on violence against women (1992) and CEDAW Committee General Recommendation
No. 35 on gender-based violence against women (2017).
8
Due to its gender deﬁnition, the Istanbul Convention is struggling to gain acceptance in Lithuania,
Poland and Latvia. In Latvia, a constitutional case before the Latvian Constitutional Court has been
initiated in this regard in August 2020. Among the countries on which this research focuses, only
Estonia has ratiﬁed the Convention.
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Recommendation Rec(2002)5 on the protection of women against violence, for the
ﬁrst time in Europe the Convention sets legally binding standards to prevent violence
against women and domestic violence, protect its victims and punish the perpetrators. In the EU, the most important relevant binding instrument is the Victims’
Rights Directive (2012).
Women prisoners have also received attention in international instruments, albeit
only recently. For many years, international standards addressing the rights of
persons deprived of liberty were primarily designed for men and focused on conditions of imprisonment. Only in 2010 were the UN Rules for the Treatment of
Women Prisoners and Non-custodial Measures for Women Offenders (the Bangkok
Rules) (2010) adopted. Importantly, a gender-speciﬁc approach is taken in this
instrument and attention is given to the causes and consequences of imprisonment.
Speciﬁc attention to gender-speciﬁc needs is also given in the European Prison Rules
(2006).

3.3.3

Vulnerability of Children

As Ippolito notes (2015, p. 23), children are vulnerable due to their youth, their
inability to look after themselves, their limited autonomy, their incomplete physical
and psychological development, and their emotional and educational immaturity, all
of which make them totally or partially dependent. Children are dependent on their
family and on the state to support them and to take their needs into account. This
results in a need for special safeguards and care to ensure appropriate legal protection
for children.
The need to afford special protection for the child is recognised in the UDHR
(1948), the ICCPR (1966), the ICESCR (1966) and other instruments of international organisations concerned with child rights and welfare. However, among the
international instruments designed to protect children, the most important is the UN
Convention on the Rights of the Child (1989). This Convention sets the main
principles of child protection, and the civil, political, economic, social, health and
cultural rights of children. Importantly, Article 3 states that in all actions concerning
children the best interests of the child shall be the primary consideration.
Following this Convention, several international and regional instruments were
adopted based on recognition of the need to take account of the vulnerability of
children. While it is impossible to mention all of them, some examples may be given.
For instance, the Council of Europe Recommendation CM/Rec(2008)11 on the
European Rules for juvenile offenders subject to sanctions or measures (2008)
emphasises the extreme vulnerability of juveniles deprived of their liberty (Appendix to the Recommendation, para 52.1). Recommendation CM/Rec(2009)10 on
integrated national strategies for the protection of children from violence (2009),
underlines that “children’s fragility and vulnerability and their dependence on adults
for the[ir] growth and development call for greater investment in the prevention of
violence and protection of children on the part of families, society and the State”.
This understanding that children in conﬂict with the law are particularly vulnerable
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led to the recent development of the concepts of ‘child-friendly approach’, and
‘child-friendly justice’.
It goes without saying that recognition of vulnerability extends to many areas, not
only juvenile justice. For example, as noted above, the Revised European Social
Charter (1996) contains speciﬁc provisions related to children on their right to social,
legal and economic protection. The European Convention on the Exercise of Children’s Rights (1996) contains provisions aimed at protecting the best interests of
children and promoting their rights, particularly as regards family proceedings
before judicial authorities.
Recognition of the importance of protecting children and the shift towards a
systemic approach is also evidenced in political and programming documents. A
good example is a new EU Strategy on the Rights of the Child (2021) adopted in
March 2021 that establishes a comprehensive EU policy framework to ensure the
protection of rights for all children, and secure access to basic services for vulnerable
children.
All the documents noted above share one clear trend—they give rise to positive
obligations for the states to protect children from ill-treatment, to ensure that their
young age is considered when adopting decisions affecting their situation and the
best interests of the child are observed. This duty often requires adopting speciﬁc
measures taking the vulnerability of children into account.9

3.3.4

Instruments Designed to Protect People with Disabilities

People with disabilities face many difﬁculties when seeking full participation in
society and the economy. Historical discrimination, marginalised position, and
stigmatisation mean that people with disabilities can certainly be classiﬁed as a
vulnerable group. They are affected by poverty to a much larger extent than other
people and face limited access to employment as well as limited opportunities to
enjoy goods and services such as education, healthcare, transport, housing and
technology (Wiesbrock 2015, p. 71).
In this context, speciﬁc instruments were also developed to address the rights and
needs of people with disabilities. However, as disability has traditionally been seen
primarily as a medical problem rather than a human rights issue, the international
disability law framework has for a long time lagged behind the human rights
protection of other vulnerable groups, such as women or children (Wiesbrock
2015, p. 71). The UN Convention on the Rights of Persons with Disabilities
(2006) is the ﬁrst legally binding international instrument providing for comprehensive protection for the rights of this vulnerable group.10 The Convention establishes

9

For a more extensive discussion on the positive obligation of states with respect to children see
Ippolito (2015), pp. 23–47.
10
Several other disability-speciﬁc non-binding international instruments have been adopted at the
international level. To mention just a few examples: UN Declaration of the Rights of Mentally-
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the legal obligations of States to promote and protect the rights of persons with
disabilities worldwide, fostering the principles of inclusion and participation (see
further Mjöll Arnardóttir and Quinn 2009).
The Council of Europe has not adopted any binding human rights instrument
focusing exclusively on persons with disabilities. However, the Strategy on the
Rights of Persons with Disabilities 2017–2023 should be mentioned (2016). This
Strategy seeks to encompass all civil, political, economic, social and cultural rights
of people with disabilities. However, the Strategy does not create legal obligations
for Member States: it seeks only to provide guidance and to support the work and
activities aimed at implementing the UN Convention (carried out by the Council of
Europe, its Member States and other stakeholders).
In the EU, the EU Charter on Fundamental Rights (2000) contains a number of
provisions relevant to disabled persons, and attention to the situation of persons with
disabilities can also be found in several EU directives (e.g., Directive 2000/78/EC on
equal treatment in employment and occupation (2000)). The EU is also a party to the
UN Convention on the Rights of Persons with Disabilities (2006). To supplement the
Convention and to tackle the diverse challenges faced by persons with disabilities,
the EU adopts EU-level strategies, which are policy documents fostering change.
The most recent is the EU Strategy for the Rights of Persons with Disabilities
2021–2030 (2021). Both at the EU and Member State level, it aims to advance in
all the areas underlined in the UN Convention. In 2015, Wiesbrock (2015) noted
that, under EU law, the concept of vulnerability in a disability-context primarily
relates to the role of persons with disabilities as market participants and thus
the focus is placed on enabling this vulnerable group to enjoy the beneﬁts of the
common market. The recent EU Strategy seems to a certain extent to shift the focus
and to adopt a wider view of disability.
Summarising Sect. 3.3, a common trend can be established between the instruments protecting different vulnerable groups. Firstly, probably in all cases, soft-law
documents came before the hard-law instruments. The soft-law documents played a
‘warming-up’ role and their implementation encouraged the adoption of binding
documents, such as conventions or, in the case of the EU, regulations or directives.
Secondly, the last two decades have witnessed an increase in international attention
to the needs of vulnerable groups. In Europe, we also see a shift towards policy and
planning documents, such as strategies, which seek to establish a comprehensive
approach to the rights and needs of vulnerable groups.

Retarded Persons (1971), UN Declaration on the Rights of Disabled Persons (1975), UN Principles
for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care
(1991), etc.
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4 Concluding Remarks
It is possible to speak of vulnerability as a universal phenomenon since “each of us
could be subject to deprivation, injury, debilitation, or death by virtue of events and
processes outside of its control” (Butler 2011). At some point in our lives, we could
ﬁnd ourselves politically superﬂuous and subjected “to a life of social death” (Butler
and Athanasiou 2013, p. 158). To be vulnerable here means to be susceptible to harm
and injury. We experience vulnerability because of the realities of global instability
and social inequality which force us to question the ways we manage our lives in
capitalist societies.
However, certain social groups are more exposed to vulnerability than others
because of the risks of material deprivation, incarceration, violence, etc. Vulnerable
groups often lack resources, rights, goods and services and are unable to maintain
normal relationships and participate in activities accessible to most members of
society. This affects both the life quality of individuals and the cohesion of society
as a whole (Levitas et al. 2007, p. 9). Moreover, because of the workings of
normative power which “dictates appropriate behaviour on a population level but
also singles out individuals that transgress social norms” (Taket et al. 2009, p. 131),
vulnerable individuals and groups are marginalised, silenced, isolated and
disenfranchised. In other words, people become vulnerable because of normative
frameworks related to the vectors of power imbalance based on issues of class, race,
gender, region, physical ability, age, etc.
It is also good to think of vulnerability as dynamic, processual and relative
occurring as the result of social injustice, discrimination and inequality. Vulnerable
people are affected by various factors such as low pay, poor access to the health
system, lack of education and an unsafe living environment, etc. all of which become
obstacles to their achieving acceptable well-being. Thus, the state of vulnerability
puts individuals into a condition in which they do not reach a minimum level of life
quality or well-being.
As regards the legal concept of vulnerability, several tendencies visible in
international and regional instruments may be noted here. First, as many universal
human rights instruments did not speciﬁcally acknowledge the situation of vulnerable subjects, or did so only in a limited way, speciﬁc treaties have proliferated (e.g.,
International Convention on the Rights of the Child (1989), the UN Convention on
the Rights of Persons with Disabilities (2006), etc.). Although more recent documents may contain special provision addressing the needs of vulnerable groups,
speciﬁc instruments remain very important. Second, parallel or ‘mirroring’ instruments addressing the same topic are often adopted at the universal and then at
regional levels. Regional instruments either elaborate on the list of rights taking
into account regional challenges or provide for more speciﬁc and detailed rights and
duties. Thirdly, even though there is no internationally recognised concise list of
‘vulnerable groups’, certain groups of persons are repeatedly classiﬁed as vulnerable. Lastly, the term ‘particularly vulnerable’ is sometimes used with respect to
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persons deﬁned by multiple vulnerabilities (e.g., children in conﬂict with the law,
children asylum seekers, and children in conﬂict zones).
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Vulnerable Groups in the Case Law of the
European Court of Human Rights
Agnė Limantė

Abstract This chapter analyses the legal protection available to vulnerable groups
and their members under the European Convention on Human Rights (ECHR), and
in particular the vulnerability paradigm of the European Court of Human Rights. It
traces the development of the concept of ‘vulnerable groups’ and its use in the case
law of the Court and identiﬁes the main groups of persons systematically considered
by the Court as vulnerable.
When discussing the case law of the European Court of Human Rights, two
groups of cases are covered. First, the chapter identiﬁes key cases with respect to
speciﬁc vulnerable groups, and secondly the most recent cases are analysed to reveal
the latest trends. For this purpose, to establish how often ‘vulnerable groups’ appear
on the agenda of the European Court of Human Rights, case law research was
performed. The time frame chosen was the last ﬁve years starting from 1 January
2016 and ending 31 December 2020. After identiﬁcation of all the cases, 37 most
relevant cases were chosen and scrutinised in more detail. In this way, the chapter
seeks to offer the reader a contextual analysis of the notion of vulnerable groups in
European human rights law and sets out the framework for further chapters of
the book.

1 Introduction
In 2013, academics took note of a new line of reasoning emerging in the case law of
the European Court of Human Rights (the ECtHR, the Court) and highlighted the
fact that the concept of ‘vulnerable groups’ was gaining momentum in the case law
of the Court (Peroni and Timmer 2013). Indeed, only in the XXI century did the
terminology used in the ECtHR’s judgements start more systemically to include the
concepts of ‘vulnerable group’, ‘vulnerable population group’, ‘vulnerable social

A. Limantė (*)
Law Institute, Lithuanian Centre for Social Sciences, Vilnius, Lithuania
e-mail: agne.limante@teise.org
© The Author(s), under exclusive license to Springer Nature Switzerland AG 2022
A. Limantė, D. Pūraitė-Andrikienė (eds.), Legal Protection of Vulnerable Groups
in Lithuania, Latvia, Estonia and Poland, European Union and its Neighbours in a
Globalized World 8, https://doi.org/10.1007/978-3-031-06998-7_2

29

30

A. Limantė

group’, and ‘vulnerable minority’. This was a turning point in human rights protection, as it constituted an acknowledgement that certain society groups are more
vulnerable than others.
Why was this important? The answer seems quite simple: the recognition of
certain groups as vulnerable brings into the open the challenges they face and their
speciﬁc needs, and underlines the duty to provide enhanced protection for persons
belonging to such groups. When states deal with vulnerable groups, they are
required to observe certain positive obligations: to protect and take the needs of
such groups into account; to demonstrate due diligence when investigating and
prosecuting violations against members of these groups; to consider the speciﬁc
situation of vulnerable groups when implementing concrete strategies, plans or
measures. Therefore, by recognising certain groups as vulnerable, the Court brings
the duty of their protection to a higher level, reduces the margin of appreciation of
states and carries out a stricter judicial review in these cases.
This chapter is focused on the analysis of the legal protection available to
vulnerable groups and their members through the mechanism of the European
Convention on Human Rights (ECHR), and in particular to the vulnerability paradigm of the ECtHR. The chapter traces the development of the concept of ‘vulnerable groups’ and its use in the case law of the Court, discusses the key-cases in the
area and identiﬁes the main groups systematically considered by the Court as
vulnerable. Since Lithuania, Latvia, Estonia and Poland (the countries on which
this research focuses), are parties to the ECHR, the case law of the ECtHR and the
guidelines deﬁned therein as to the identiﬁcation, rights and protection of vulnerable
groups have a wide-ranging effect on their national systems. Even though the
ECtHR judgements are only directly binding on the respondent states concerned
(Article 46 ECHR), they are authoritative interpretations of the ECHR and in that
sense, their inﬂuence is much wider.
It should be noted that discussion on vulnerable groups in the case law of the
ECtHR has not escaped scholarly attention, although most notable publications were
written in 2013–2017. In this regard, the works by Peroni and Timmer (2013),
Ippolito and Iglesias Sanchez (ed.) (2015), Tamimi (2016), and Nifosi-Sutton
(2017) deserve particular recognition. This research builds on their ﬁndings and
continues the discussion taking the most recent developments into account.

2 Use of the Concept of ‘Vulnerable Groups’
in the ECtHR’s Reasoning
The concept of ‘vulnerable group’ in the legal argumentation of the ECtHR ﬁrst
appeared in 2001, in the case Chapman v. the United Kingdom (Chapman v. UK,
2001), and was used to refer to the Roma minority.1 The case concerned

1
There are some earlier cases, such as Buckley v. UK, 1996, that refer to vulnerable minorities
(in this case the Court mentioned ‘a minority as vulnerable as the Gypsies’). However, after
Chapman this reference becomes more clearly expressed.
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Ms. Chapman, a Roma woman who was refused planning permission to station
caravans on her land and enforcement measures were taken against her. She alleged
a violation of her right to private life and interference with the peaceful enjoyment of
her possessions. She further complained that she was subjected to discrimination as a
Roma contrary to Article 14 of the Convention. Ms. Chapman urged the Court to
take international developments into account, in particular the Framework Convention for the Protection of National Minorities, in reducing the margin of appreciation
accorded to states in light of the recognition of the problems of vulnerable groups
such as Roma. Though Ms. Chapman’s application was ﬁnally rejected, the Court
admitted that “the vulnerable position of Gypsies as a minority means that some
special consideration should be given to their needs and their different lifestyle both
in the relevant regulatory planning framework and in reaching decisions in particular
cases” and referred to speciﬁc needs of the Roma minority in several paragraphs. The
term ‘vulnerable group’ was even more clearly and systematically used in the
dissenting opinion attached to this Court judgement (Joint Dissenting Opinion of
Judges Pastor Ridruejo, Bonello, Tulkens, Strážnická, Lorenzen, Fischbach and
Casadevall).
Since then, the use of the term ‘vulnerable groups’ in the case law of the ECtHR
has been extended to other categories of people, including those with mental and
physical disabilities, asylum seekers, people living with HIV/AIDS, and persons
deprived of liberty, as well as more general groups such as children or women
(discussed further in this chapter). To establish whether a certain group of persons
should be qualiﬁed as vulnerable, the ECtHR often refers to international instruments and reports of international (governmental and non-governmental) organisations.2 The Court always performs a systemic and extensive analysis of such
documents, takes international standards and recommendations into account, and
only then concludes that a certain group is to be seen as a ‘vulnerable group’.
To establish how often ‘vulnerable groups’ have recently appeared on the agenda
of the ECtHR and how often the Court uses this term, case law research was carried
out on HUDOC. The time frame chosen was the last ﬁve years starting from
1 January 2016 and ending 31 December 2020.3 Several keywords were chosen
and the results revealed the number and the types of cases in which the terms related
to vulnerable groups appeared. Table 1 summarises the search results.

2

See, for instance, S.M. v. Croatia, 2020 discussed below.
The author of this chapter also performed a HUDOC search with the terms ‘vulnerable group’,
‘vulnerable population group’, ‘vulnerable minority’ and the case title ‘v. Lithuania’ (4 cases, years
2016, 2018, 2020), ‘v. Latvia’ (0 cases), ‘v. Estonia’ (0 cases), ‘v. Poland’ (1 case, year 2001). As
there were no cases against Latvia and Estonia, and only one against Poland, all cases against
Lithuania already fell under the research based on the timeframe, and no analysis of cases against
focus states only was possible. It should be noted that the cases concerning vulnerable groups in the
region in question, but that did not use in the judgement the terms listed above, were not included in
the research because the main focus of the chapter was the vulnerability paradigm in the jurisprudence of the ECtHR.
3
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Term
‘Vulnerable group’
‘Vulnerable population group’
‘Vulnerable minority’
‘Vulnerable social group’
‘Vulnerable members of society’
‘Vulnerable persons’
‘Vulnerability’
‘Marginalised group(s)’

Number of mentions
37
3
3
1
8
45
166
0

The cases where the terms ‘vulnerable group’, ‘vulnerable population group’,
‘vulnerable social group’, and ‘vulnerable minority’ were mentioned were analysed
in greater detail. Initially, 45 cases were identiﬁed4 of which 8, however, were found
to mention vulnerable groups only marginally, without focusing on them. As a
result, the study focused on the remaining 37 ECtHR cases.5 In some of those
cases the issue of vulnerable groups was covered by the Court itself, whereas in
the rest it appeared only in the dissenting opinions of judges.
The cases where the terms ‘vulnerable persons’ or ‘vulnerability’ appeared were
not scrutinised systemically and in detail. The selective review revealed that these
terms were most often used to describe personal (psychological, social) characteristics of a particular applicant and were not associated with certain groups of persons.
Therefore, they remain outside the scope of this research.
Within those 37 cases, the groups of persons listed in Table 2 were associated
with ‘vulnerable groups’.
The most recent cases where vulnerability was mentioned were linked to mentally
ill persons (7) as a particularly vulnerable group. Special attention was also paid to
persons with physical disabilities (5), children (5), asylum seekers (4) and Roma (3).
The Court also analysed cases where HIV/AIDS positive persons, and persons
deprived of their liberty were considered to belong to vulnerable groups. Furthermore, a few cases analysed the situation of women and LGBT persons and persons
living in poverty (though not clearly stating that they form a vulnerable group).
Several cases (6) launched by applicants against Russia were related to extradition under rather speciﬁc circumstances. Three concerned ethnic Uzbeks facing
extradition from Russia to Kyrgyzstan (cases linked to the 2010 inter-ethnic clashes
in South Kyrgyzstan between ethnic Kyrgyz and Uzbeks);6 while the other three

4

The search was performed in English, thus the numbers do not include judgements available only
in other languages. One additional case available only in French, however, was later identiﬁed and
included in the analysis.
5
From those 37 cases, 4 cases were against Lithuania. No cases against Estonia, Latvia or Poland
were found in the time span.
6
In the wake of the 2010 events, the Court had considered in several cases that removal of ethnic
Uzbeks from Russia to Kyrgyzstan would violate Article 3. Such persons were seen as ethnic
groups facing risk of ill-treatment in case of extradition, and were approach by the Court as
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Table 2 Persons with regard to whom the term ‘vulnerable group’ was used
Persons with regard to whom the term ‘vulnerable group’ was used
Persons with mental disability
Persons with physical disability
Children
Asylum seekers
Roma
Individuals prosecuted by the Uzbek/Tajik authorities on charges of religiously
or politically motivated crimes
Ethnic Uzbeks facing extradition to Kyrgyzstan
(cases against Russia, linked to inter-ethnic clashes between Kyrgyzstan and
Uzbekistan)
Women
LGBT
Persons deprived of their liberty
HIV/AIDS positive
People living in poverty (socio-economic poverty)

Number of
cases
7
5
5
4
3
3
3

2
2
1
1
1

concerned individuals prosecuted by the Uzbek/Tajik authorities on charges of
religiously or politically motivated crimes.7 Since these two groups are less relevant
for the countries of the North-Eastern European region that are the focus of this
volume, they are not covered in this chapter.
In the following section, we analyse the case law of the ECtHR relating to the
protection of vulnerable groups. The analysis will identify the key cases, as well as
discuss the most recent ones (among the recent cases the focus is put on cases where
the Court expressly uses the term ‘group vulnerability’). We shall start with the
Roma cases (the ﬁrst group of persons classiﬁed by the ECtHR as vulnerable), then
move to persons with mental and physical disabilities (a group whose vulnerability
was discussed by the Court in numerous cases) and conclude the review with the
remaining groups.

vulnerable groups (Kadirzhanov and Mamashev v. Russia, 2014). However, ECtHR reconsidered
this position as the political situation changed. In the most recent case T.K. and S.R. v. Russia
(2019), in light of recent international reports, the Court concluded that ethnic Uzbeks facing
extradition to Kyrgyzstan no longer constituted a vulnerable group at risk of ill-treatment solely in
connection with their ethnic origin. This revealed, that certain groups might be considered as
vulnerable groups for a certain time limit and then lose this status with a change of situation.
7
Both groups (persons prosecuted by Uzbek and persons prosecuted by Tajik authorities) were
classiﬁed as vulnerable groups (Mamazhonov v. Russia, 2014; from recent cases—Khamidkariyev
v. Russia, 2017, K.I. v. Russia, 2017, O.O. v. Russia, 2019).
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3 Vulnerable Groups in ECtHR Case Law
3.1

Roma Cases (Discrimination Based on Ethnic
Origin/Race)

As noted earlier, the concept of ‘vulnerable group’ in ECtHR case law ﬁrst appeared
in reference to the Roma minority—in the Chapman case discussed above (Chapman v. UK, 2001). Since this case, the ECtHR has systematically referred to the
vulnerability of this ethnic group. Several leading cases should be mentioned here.
The case D.H. and Others v Czech Republic (2007) was an important step in
defending the rights of the Roma people as it elaborated on their vulnerability and
discrimination. The group application challenged systemic racial segregation of
Roma children in education.8 The main issue in the case was the fact that Roma
children in the Czech Republic were 27 times more likely to be placed in ‘special
schools’ for the mentally disabled than non-Roma children. The ECtHR’s Grand
Chamber began its analysis by noting that “as a result of their turbulent history and
constant uprooting the Roma had become a speciﬁc type of disadvantaged and
vulnerable minority” (para. 182). It then turned to historical prejudices and discrimination and their continuing adverse effects. Importantly, the major focus was on
Article 14 and the prohibition of discrimination—a line of reasoning that will later
appear in a number of cases linked to vulnerable groups.
The Court established that indirect discrimination (based on race) had indeed
occurred. It then turned to analyse whether the difference in treatment could be
objectively and reasonably justiﬁed, i.e., if the measure pursued a ‘legitimate aim’
and was proportionate. Without going into further details, it is worth mentioning that
while the legitimate aim was established (the adaptation of the education process to
the capacity of children with speciﬁc educational needs), the proportionality test
failed. The Court concluded that there were no proper safeguards that would ensure
that the state had sufﬁcient regard to the special needs of the disadvantaged group.
Roma and the education saga continued in Horváth and Kiss v. Hungary
(2013)—a case concerning the placement of Roma children in special schools
following the systematic misdiagnosis of mental disability. Here the Court more
explicitly recognised prejudice as a source of group vulnerability and developed its
reasoning about positive obligations. The Court stressed “the positive obligations of
the State to undo a history of racial segregation in special schools” (para. 127) or, in
other words, the duty to encounter and end the prejudices, and underlined, “that the
State has speciﬁc positive obligations to avoid the perpetuation of past discrimination or discriminative practices disguised in allegedly neutral tests” (para. 116).
In V.C. v Slovakia (2011) and N.B. v. Slovakia (2012), the ECtHR scrutinised a
different type of Roma-related prejudices: “widespread negative attitudes towards
the relatively high birth rate among the Roma compared to other parts of the

8

See also Oršuš and Others v. Croatia (2010) regarding Roma-only classes at schools.
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population, often expressed as worries of an increased proportion of the population
living on social beneﬁts” (para. 146, V.C. v Slovakia, 2011). Both cases concerned
forced sterilisation of Roma women at a public hospital. The ECtHR analysed the
case through the prism of Article 8 recognising that it applies to sterilisation procedures. The Court took into account that numerous international bodies had noted
the problem of sterilisation of Roma women in Slovakia and called for adequate
safeguards to be put in place. The Court determined that states have a positive
obligation to ensure effective legal safeguards to protect women from
non-consensual sterilisation, with particular emphasis on the protection of reproductive health for women of Roma origin—thus underlining the increased duty of
protection with respect to vulnerable groups.
From 2016 to 2020, the ECtHR dealt with three cases in which group vulnerability of Roma was noted. Two cases focused on the state’s duty to take active steps
to protect members of this vulnerable group. The case of Király and Dömötör
v. Hungary (2017) concerned an anti-Roma demonstration. Two applicants of
Roma origin alleged that the police had failed to protect them from racist abuse
during the demonstration and to properly investigate the incident. Having analysed
the details of the case, the Court found that an openly racist demonstration, with
sporadic acts of violence, had remained virtually without legal consequences. The
Court noted that the rally quite clearly targeted the Roma minority, intending to
intimidate this vulnerable group (para. 76). As the state stayed passive and tolerated
such aggressive behaviour against Roma, a breach of Article 8 was found.
A similar failure of the state to protect was analysed in Burlya and others v
Ukraine (2018) where the ECtHR dealt with the complaints of Ukrainian nationals
of Roma origin following a pogrom by village residents against their houses. The
conﬂict between ethnic Ukrainian and Roma escalated after a 17-year-old ethnic
Ukrainian was murdered in the village; this crime was allegedly committed by a
Roma person. The local authorities were aware of the planned pogrom (endorsed it
and warned applicants about the attack), local police ofﬁcers had been present during
the attack; however, they had concentrated only on preventing human casualties.
The attack was clearly motivated by anti-Roma sentiment. The Court thus concluded
that there was a violation of Article 3 and Article 8, taken in conjunction with Article
14 ECHR. In this case, the ECtHR reiterated that Roma constitutes a vulnerable
group (para. 134); however, as the circumstances were quite straightforward, it did
not further elaborate on it.
While the two cases above were ‘classic’ examples of prejudice and attacks
against minority groups, Hudorovič and others v. Slovenia (2020) was very different. It questioned the limits of the state’s positive duty to assist vulnerable groups.
The case was launched by several Slovenian nationals of Roma origin living in
informal settlements who complained about the lack of access to drinking water and
sanitation, taking into consideration their lifestyle and minority status. The Court
considered that a “persistent and long-standing” lack of access to safe water may
trigger the state’s positive obligations under Article 8. However, it found that the
authorities had taken positive steps to provide them with adequate access to safe
drinking water and had thus also acknowledged the applicants’ disadvantaged
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situation. Moreover, it considered that social beneﬁts received by the applicants
meant that they could improve their living conditions by installing sanitation measures. The important element for this analysis is the fact that the Court did recognise
that Roma face greater challenges in accessing water and that there is a risk that legal
requirements for household connection to public networks of water supply may have
a disproportionately negative impact on them. The ECtHR also observed that social
groups such as the Roma may need assistance to be able to enjoy effectively the
same rights as the majority population (para.142). Nevertheless, the state was not
found in breach of the ECHR, conﬁrming that positive obligations also have limits.9
In the Roma cases, we can see that the Court is pushing the states, parties to the
ECHR, towards a more evident equality guarantee for this vulnerable group and
seeks to lower the effects of historical prejudices. Whether it is in an area of
education, medicine or a criminal situation in the region, the authorities should
ensure that discriminatory practices are not tolerated. The states have a duty to
minimise the anti-Roma feelings in society and to take clear steps once aggressive
conduct is foreseeable. On the other hand, as conﬁrmed by Hudorovic case, the
ECtHR is less demanding where claims are related to a lack of infrastructure.

3.2

Persons with Mental or Physical Disability

Another group whose vulnerability is ﬁrmly established in ECtHR case law pertains
to persons with disabilities. The ECtHR has dealt with many cases where the rights
of persons with mental and/or physical disabilities were at stake. Recent case law
research conﬁrms this: these two groups appear in 12 cases in total.

3.2.1

Mental Disability

The leading case where persons with a mental disability were considered to form a
vulnerable group is Alajos Kiss v. Hungary (2010). The case concerned the voting
rights of persons with mental disabilities. The applicant was diagnosed with a
psychiatric condition and placed under partial guardianship. When elections took
place, the applicant could not participate since under the Hungarian Constitution
persons placed under guardianship did not have the right to vote. He appealed and
the case reached the ECtHR. The Court held that there had been a violation of Article
3 (right to free elections) of Protocol No. 1. The Court noted that “persons with a
mental disability were historically subject to prejudice with lasting consequences,
resulting in their social exclusion. Such prejudice may entail legislative stereotyping
which prohibits the individualised evaluation of their capacities and needs” (para
45). The ECtHR highlighted the importance of an individual approach to each

9

For critical assessment of this judgement see Valeska David (2020).
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person and the negative phenomena of treating people with intellectual or mental
disabilities as a single class. It observed that the “indiscriminate removal of voting
rights without an individualised judicial evaluation, solely on the grounds of mental
disability necessitating partial guardianship, could not be considered compatible
with the legitimate grounds for restricting the right to vote”.
Another landmark case that should be mentioned here is Câmpeanu v. Romania
(2014). The case is important for the compounded vulnerability of the person in
question and the increased duty of the state to protect him, as well as for recognising
the locus standi of the NGO when protecting such person. The application was
lodged by an NGO ‘Centre for Legal Resources’, on behalf of Valentin Câmpeanu,
who died at the age of 18 in a psychiatric hospital due to cardiorespiratory insufﬁciency allegedly as a result of neglect. His vulnerability was deﬁned by a set of
circumstances: Roma origin, abandoned at birth, raised in an orphanage, diagnosed
as being HIV-positive at the age of 5, and suffering from a severe mental disability
and several other illnesses (including tuberculosis, hepatitis, etc.). As the hospital
where Mr. Câmpeanu died was not equipped to provide adequate care for his
condition, he had been transferred from one unit to another without proper diagnosis
and was not given appropriate treatment with antiretroviral medication.
Mr. Câmpeanu’s life had been unreasonably put in danger by inadequate personnel,
insufﬁcient food and lack of heating.
The complex nature of Mr. Câmpeanu’s vulnerability clearly affected the reasoning of the Court and its approach to the case. First, the Court granted standing to the
NGO. The Court considered that given his state of extreme vulnerability,
Mr. Câmpeanu was not capable of initiating any proceedings by himself without
proper legal support and advice. He was thus in a wholly different and less
favourable position than that dealt with by the Court in previous cases (para 108).
Moreover, at the time of his death, Mr Câmpeanu had no known next of kin, and
when he reached the age of majority no competent person or guardian had been
appointed by the state to take care of his interests (para 111). The Court was thus
satisﬁed that in the exceptional circumstances of this case and bearing in mind the
serious nature of the allegations, the NGO ‘Centre for Legal Resources’ should be
allowed to act as a representative of Mr Câmpeanu, although it had no power of
attorney to act on his behalf and he died before the application was lodged under the
Convention. To ﬁnd otherwise, observed the ECtHR, “would amount to preventing
such serious allegations of a violation of the Convention from being examined at an
international level, with the risk that the respondent State might escape accountability under the Convention as a result of its failure to appoint a legal representative to
act on his behalf as it was required to do under national law” (para 112).10

10

This reasoning was later conﬁrmed in Helsinki Committee on behalf of Ionel Garcea v Romania
(2015). However, in Bulgarian Helsinki Committee v. Bulgaria (2016), the criteria established in
Câmpeanu case were not satisﬁed, and the Court was unable to ﬁnd that the applicant association
had legal standing.
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The compounded and heightened state of vulnerability of Mr Câmpeanu also
meant that the state had an increased duty to protect him. The Court reiterated that in
general all “persons in custody are in a vulnerable position and the authorities are
under a duty to protect them”. Where the authorities decide to place in detention a
person with disabilities (i.e., double vulnerability: a detained person with mental
disability), “they should demonstrate special care in guaranteeing such conditions as
correspond to any special needs resulting from his disability” (para 131). When the
Court applied such principles to Câmpeanu case, as it could be expected, it found
that several ECHR articles had been breached.
Among recent judgements, four cases where the mentally ill were qualiﬁed as a
vulnerable group concerned deprivation of liberty. In D.R. v. Lithuania (2018), X v.
Russia (2018) and V.K. v. Russia (2017), repeating that individuals suffering from
mental illness constitute a particularly vulnerable group, the Court underlined that
“the detention of an individual is such a serious measure that it is only justiﬁed where
other, less severe measures have been considered and found to be insufﬁcient to
safeguard the individual or public interest”. In Ruslan Makarov v. Russia (2016) the
Court recalled the three minimum conditions (set in Winterwerp v. the Netherlands
(1979)) which have to be satisﬁed for the “detention of a person of unsound mind” to
be lawful within the meaning of Article 5(1)(e) ECHR: “except in emergency cases,
the individual concerned must be reliably shown to be of unsound mind, that is to
say, a true mental disorder must be established before a competent authority based
on objective medical evidence; the mental disorder must be of a kind or degree
warranting compulsory conﬁnement, and the validity of continued conﬁnement
depends upon the persistence of such a disorder.”11
The recent case of Cînța v. Romania (2020) underlined another type of positive
obligation and standard of strict scrutiny for the states concerning persons with
mental illness. The case concerned court-ordered restrictions on the applicant’s
contact with his 4-year-old daughter which were based on medical evidence showing
that the applicant had a chronic mental illness (psychosocial disability), as well as on
statements from the mother that he had been physically and psychologically aggressive because of his condition. The ECtHR underlined that “if a restriction on
fundamental rights applies to someone belonging to a particularly vulnerable

11

The issue of restriction of personal autonomy also appeared in A.N. v. Lithuania (2016) which
concerned deprivation of legal capacity of a person with mental illness. The applicant complained
about the lack of involvement in the proceedings regarding his incapacitation. In a number of
previous cases (concerning compulsory conﬁnement in a psychiatric hospital) the Court conﬁrmed
that a person of unsound mind must be allowed to be heard either in person or, where necessary,
through some form of representation (see, for example, Winterwerp v. the Netherlands (1979)).
However, A.N was not present in the proceedings and the lack of any meaningful involvement on
the part of social services in the applicant’s case led the ECtHR to conclude that his interests were
not represented to make the proceedings fair in any form (para 98). Moreover, the applicant was
unable to himself request that the court lift his legal incapacity (the law was later changed). The
Court noted the procedural ﬂaws and admitted that the deprivation of legal capacity amounted to
interference with a person’s right to respect for his private life (para 111) thus ruling that Article
6 and 8 of the ECHR were breached.
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group in society that has suffered considerable discrimination in the past, such as the
mentally disabled, then the State’s margin of appreciation is substantially narrower
and it must have very weighty reasons for the restrictions in question.12 The reason
for this approach, which questions certain classiﬁcations per se, is that such groups
were historically subject to prejudice with lasting consequences, resulting in their
social exclusion” (para 41).
While the ECtHR did agree that parental rights of persons with a mental disability
could be restricted (if there is a danger to the child), the Court observed that in this
case, the restriction had not been due to any evidence that Mr Cînța was unable to
look after his daughter. No meaningful assessment had been carried out to explain
why his mental health should be a reason to limit his contact rights, even though
there had been no evidence to show he was unable to take care of his daughter or
posed a danger to her. The Court also noted that “mentally-ill persons must receive
appropriate assistance from the State in the performance of their child-rearing
responsibilities, and children must not be separated from their parents without a
proper judicial review of the matter by the competent authorities” (para 76).13
The cases discussed reveal that, according to ECtHR case-law, persons with
mental disabilities are a vulnerable group that has suffered stigmatisation and
discrimination throughout history and still does today. Moreover, the position of
inferiority and powerlessness typical of patients in psychiatric hospitals calls for
increased vigilance in ensuring that the Convention has been complied with
(Herczegfalvy v Austria (1992)). In its cases, the Court calls on the states to avoid
stereotyped14 reasoning and decision making and to evaluate each person’s actual
performance ability separately and objectively (e.g., in cases on election rights or
parental responsibilities). The fact that a person belongs to a class of persons with a
mental disability should not per se be enough to justify restricting his or her rights. In
the case of deprivation of liberty of persons with mental illnesses and their incapacitation proceedings, particular attention should be given to their individual situation
and their possibility to participate in the proceedings.15

3.2.2

Physical Disability

The case law concerning persons with a physical disability follows a rather different
pattern from cases related to persons with mental disability. Here, three types of
12

See also in this regard, a recent case D.R. v. Lithuania (2018), para 88 and the case law cited
therein.
13
See also Kocherov and Sergeyeva v. Russia (2016) and case comment by Heri (2016). With
regard to Article 8 of the ECHR, and the the right of an intellectually disabled man to decide where
and with whom to live, see recent case A.-M.V. v. Finland (2017).
14
See in this regard Timmer (2015) where she observes that laws are inevitably based on generalisations, and in most cases, are correct; however, courts should name stereotypes well and carefully
examine their harm.
15
See also Wiesbrock (2015), pp. 76–81.
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cases can be observed: (i) cases where emphasis is put on ensuring proper infrastructure for persons with physical constraints that would compensate their disadvantaged position and allow them to work, study, and participate in social life;
(ii) cases concerning the social beneﬁts needed for disabled persons to support
themselves; and (iii) cases launched by detained persons with a physical disability
complaining about the lack of proper conditions in detainment facilities.
The Court has examined several cases of discrimination concerning the provision
of reasonable accommodation for persons with disabilities. In Enver Şahin v. Turkey
(2018), the impossibility for a paraplegic person to gain access to university buildings was considered to amount to discrimination regarding the right to education.
The Court observed that ‘reasonable accommodation’ should be understood as
necessary and appropriate modiﬁcation and adjustments not imposing a disproportionate or undue burden, where needed in a particular case (para 60).
The accommodation issue was also at stake in Guberina v. Croatia (2016) where
the complaint was submitted by the father of a handicapped child. The family wanted
to change their ﬂat for more accessible accommodation. They requested an exemption from the obligation to pay tax on the purchase of a new property required of
buyers who moved to solve their ‘housing needs’. On the grounds that their previous
ﬂat had ‘basic infrastructure’ and ‘satisﬁed hygiene and technical requirements’, the
request was denied. The father argued that the tax authorities failed to take the needs
of his child into account when determining his eligibility for tax exemption on the
purchase of a property adapted to his child’s needs. The Court agreed. It considered
that, by failing to recognise the factual difference of Mr Guberina’s family situation
regarding housing needs in comparison with other persons seeking tax exemption,
the domestic authorities had taken an overly restrictive approach when applying the
relevant tax legislation. As noted by Cojocariu (2016), this position of the Court
seems to open the door to a more sympathetic understanding of the problems faced
by parents/carers, while the emphasis on accessibility is also very welcome.16 It is
also important that the Court puts stricter scrutiny duty on the authorities and insists
that national authorities interpret legislation in a disability-sensitive manner.
In several other recent cases, the question of social security beneﬁts was at stake
(Belli and Arquier-Martinez v. Switzerland, 2018 on the exportability of an invalidity pension; Lengyel v. Hungary (2017) and Baczúr v. Hungary (2017), Béláné Nagy
v. Hungary (2016) on the reduction of entitlements). Social security schemes are an
expression of a society’s solidarity with its vulnerable members and are analysed by
the Court under Article 1 of Protocol 1 of the ECHR taking into account that disabled
persons (especially with a severe disability) have difﬁculty in pursuing gainful
employment.

16
However, the Court was less sympathetic in e.g. Radi and Gherghina (2016) concerning the
minimum ﬁxed salary and disadvantageous working conditions of a personal assistant of the
disabled man. In Glaisen v. Switzerland (2019) no breach of the right to reasonable accommodation
was found where a disabled person was refused access to a privately-run cinema.
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Finally, as regards disabled persons who are deprived of liberty, the complaints to
the ECtHR typically relate to conditions of detainment that are not proper for their
health situation. These are analysed in the light of Article 3 (prohibition of inhuman
or degrading treatment) and the Court scrutinises the factual circumstances in detail
to establish where the rights of a person were not breached. From recent cases, see
Bayram v. Turkey (2020), which concerned a person in a wheelchair with some other
medical conditions who was imprisoned and placed with several other prisoners in a
living area spread over more than one ﬂoor. As a result, he was fully dependant on
the help of his inmates to carry him up and down. The Court reiterated that detaining
disabled persons in an institution where they were unable to move about by their
own means amounted to ‘degrading treatment’.

3.3

HIV Positive

Another vulnerable group linked to that discussed above (people with disabilities) is
comprised of persons living with HIV/AIDS. This group’s vulnerability also
emerges from the health status and stigmatisation of people living with HIV.
The landmark case in this regard is Kiyutin v. Russia (2011). The applicant,
Uzbek national Mr Kiyutin, was married to a Russian woman with whom he had a
child. When he applied for a residence permit, it was refused by the Russian
authorities, because a legal provision restricted the issuance of residence permits
to aliens who were HIV-positive. Mr Kiyutin submitted a complaint to the ECtHR
which examined the case under Article 14 (the prohibition of discrimination)17 in
conjunction with Article 8 (the right to family life).
The Court considered that a distinction made on account of an individual’s health
status, including such conditions as HIV infection, should be covered by the term
‘other status’ in the text of Article 14 ECHR (para 57). The Court focused on the
“widespread stigma and exclusion” experienced by people living with HIV/AIDS
and held that people living with HIV were a vulnerable group, due to prejudice and
stigmatisation by society. Similar to Alajos Kiss v. Hungary (2010), the Court thus
stated that “the State should be afforded only a narrow margin of appreciation in
choosing measures that single out this group for differential treatment on the basis of
their HIV status” (par. 64).18 These ﬁndings were conﬁrmed in a similar case Novruk
and Others v. Russia (2016).
It should be noted, however, that the ECtHR’s position regarding potentially
discriminatory measures against HIV positive people is less straightforward when
issues other than residence permits are at stake. Recently, the ECtHR analysed a case
Dikaiou and Others v Greece (2020) which concerned women prisoners living with
HIV/AIDS. Although the Court did not focus on the vulnerability perspective, the

17
18

On vulnerability and discrimination see Arnardóttir (2017).
For a more extensive case comment, see Timmers (2011) and Nifosi-Sutton (2017), p. 219.
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case should nevertheless be brieﬂy mentioned here. In a women’s prison in Greece,
the prison authorities put the applicants (six female prisoners living with HIV/AIDS)
in the same room and separated them from the rest of the prisoners in the wing. The
applicants inter alia argued that they suffered discrimination for having HIV/AIDS,
on account of being placed together in the same collective cell, entailing their
“ghettoisation and stigmatisation”. The Court, however, found no violation of the
ECHR. It stated that the fact that the applicants had been placed together had not in
itself demonstrated any intention on the part of the prison administration to segregate
them. This placement in the same collective cell enabled efﬁciency in handling the
group and in prison management. Moreover, since two of the applicants were HIV
positive and the others had AIDS, according to the Court, dispersing them in
different cells would have had the effect of increasing the feeling of anxiety
among other inmates, as was understandable in a closed place like a prison. Moreover, the applicants were not separated when outdoor and used other common
premises. The Court, therefore, considered that the grouping together of the applicants pursued a legitimate aim and was reasonably proportionate to the aim
pursued.19

3.4

Persons Deprived of Liberty

Prisoners and other persons deprived of liberty are one of the groups whose
vulnerability is clearly established. Cases may be found from the year 2000 and
earlier where the ECtHR stated that “persons in custody are in a vulnerable position
and the authorities are under a duty to protect them” (e.g., Salman v. Turkey (2000)).
In the recent case of Kukhalashvili and Others v. Georgia (2020) the ECtHR also
restated that a prison population is by its nature a vulnerable group, in need of
protection by the state (para 154).
The vulnerability of persons deprived of liberty derives from the fact that persons
deprived of liberty are under full control of the state. They are dependent on the
authorities and their assistance. Often, persons deprived of liberty face risks such as
violence from other prisoners and abuse of power by supervising staff, in certain
cases suicidal tendencies are observed (UN High Commissioner for Human Rights,
2019). In such situations, the authorities have to take all necessary measures of
protection once they become aware of the risk. Certain groups, such as disabled
persons, the mentally ill, young persons, sex offenders, and police collaborators20
are considered especially vulnerable when detained in prison, and the authorities
must exhibit a particular duty to protect their safety. In its case law, the Court has
recognised that the obligation of the authorities to account for the treatment of an

19

For the critics of such position of the Court see Khanna and Mavronicola (2020).
See, e.g., D.F. v. Latvia, 2013 on the State’s duty of protection in the case of a prisoner who was a
police informant and a sex offender.
20
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individual in custody is particularly stringent when that individual dies (Salman
v. Turkey, 2000). Moreover, as the Court summarised in Jasinskis v. Latvia (2010),
the authorities have an obligation to protect the health of persons who have been
deprived of their liberty. In the context of Article 2, the obligation to protect the life
of individuals in custody also implies an obligation for the authorities to provide
them with the medical care necessary to safeguard their life. A failure to provide
adequate medical care may constitute treatment in breach of the Convention
(para. 60).
The vulnerability of detained persons and the state’s duty to protect them was at
stake in a recent case S.F. v. Switzerland (2020). The case concerned the alleged
failure of the police authorities to protect the life of the applicant’s son, who had
committed suicide in a police cell after he was taken into custody having been
involved in a car accident. The detained person was under the inﬂuence of alcohol
and drugs and mentioned suicide several times. Due to clear suicidal tendencies and
the vulnerability of the person (drugs, alcohol, unusual conduct), the police authorities invited a doctor. Though the possibility of detention under supervision was
discussed, while waiting for the doctor the applicant’s son was placed alone in a cell
located in the basement of the police station. When the doctor and policemen ﬁnally
entered the cell, they found the applicant’s son dead (he hanged himself with his
jeans).
The ECtHR considered that a breach of Article 2 ECHR took place. The authorities knew, or should have known, that there was a risk of the person committing
suicide, they had enough information and were aware of his vulnerability. Therefore,
according to the Court, the authorities should have concluded that close monitoring
was needed and should have taken additional steps to protect such a vulnerable
detainee. It is noteworthy that the Court set a rather high standard of duty of
protection. The authorities took steps to protect the detained person—a doctor was
invited, the policemen removed the objects with which he could harm or strangle
himself (belt, shoelaces). Nevertheless, the fact that he was left unattended for
40 min was enough to ﬁnd a violation of the right to live and the duty to protect.

3.5

Asylum Seekers

Different dimensions of vulnerability were recognised by the ECtHR with respect to
asylum seekers. One of the ﬁrst cases where asylum seekers were qualiﬁed as a
vulnerable group was the landmark case M.S.S. v. Belgium and Greece (2011). It
concerned the transfer of an Afghan asylum seeker from Belgium to Greece under
the Dublin system. The applicant claimed that Greece violated Article 3 ECHR by
not providing him access to decent reception conditions and forcing him into
homelessness.
The Court clearly stated that as an asylum-seeker the applicant was a member of a
“particularly underprivileged and vulnerable population group” in need of special
protection. It also noted: “the existence of a broad consensus at the international and

44

A. Limantė

European level concerning this need for special protection, as evidenced by the
Geneva Convention, the remit and activities of UNHCR and the standards set out in
the European Reception Directive” (para 251).
In this case, group vulnerability was linked to (i) the traumatic experiences of
asylum seekers, the hardship endured when arriving in Europe and waiting for the
processing of asylum applications, as well as (ii) the inability to cater for basic needs
due to material poverty. As Nifosi-Sutton notes (2017, p. 232), the vulnerability of
asylum seekers arising from distressing experiences plays an important role when it
comes to assessing whether conditions of immigration detention are in line with
Article 3 ECHR. Poor conditions further deteriorate the already existing hardship,
and the combination of such negative factors leads the ECtHR to ﬁnd a violation of
Article 3 ECHR. The second ground of vulnerability (inability to cater for basic
needs) gives rise to positive obligations of the states to secure minimum living
conditions for asylum seekers.
Such an approach of the Court expanded the notion of ‘group vulnerability’ since
the elements of historical discrimination and prejudice common to the groups
discussed above, are absent in the case of asylum seekers. As observed by Peroni
and Timmer (2013), this indicates that the ECtHR applies a more eloquent and
multifaceted notion of vulnerability.
Nevertheless, the qualiﬁcation of asylum seekers as a vulnerable group is not so
straight forward. Asylum seekers come from different countries and different backgrounds, and they differ in their education, abilities and ﬁnancial situation. This was
also highlighted by Judge Sajó in his dissenting opinion in M.S.S. v. Belgium and
Greece (2011), where he stated that “although many asylum-seekers are vulnerable
persons, they cannot be unconditionally considered as a particularly vulnerable
group”; “asylum-seekers are far from being homogeneous if such a group exists at
all”.
Therefore, the fact that the applicant is an asylum seeker often needs further
argument supporting his or her vulnerability. Beyond the general qualiﬁcation of
asylum seekers as vulnerable, the ECtHR has thus conﬁrmed the particular vulnerability of certain categories of asylum seekers. Mostly, these are persons deﬁned by
multiple vulnerabilities—asylum seekers with weak physical and mental health
(Aden Ahmed v. Malta, 2013), LGBT asylum seekers (O.M. v. Hungary, 2016),
children (Rahimi v Greece, 2011, Tarakhel v. Switzerland, 2014) or families with
several very young children (M.A. and Others v. Lithuania, 2018).21 For example, in
Abdullahi Elmi and Aweys Abubakar v. Malta (2016), the Court reiterated that
asylum-seekers are particularly vulnerable because of everything they had been
through during their migration and the traumatic experiences they were likely to
have endured previously. Moreover, in the present case the applicants (16 and

21

For a consistent review of ECtHR case law regarding asylum seekers and other immigrants see
Council of Europe/European Court of Human Rights (2021). See also Nifosi-Sutton (2017),
pp. 229–235.
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17 years old) “were even more vulnerable than any other adult asylum seeker
detained at the time because of their age” (para 113).
It should be mentioned in this context that migrants who are not asylum seekers
are treated differently. In Khlaiﬁa and Others v. Italy (2016), the applicants were not
asylum-seekers and did not have the “speciﬁc vulnerability inherent in that status”
(para. 194). The applicants were young males with no health issues and they were
not children or members of other groups traditionally considered to be vulnerable.
The fact that the applicants were weakened physically and psychologically because
they had just made a dangerous crossing of the Mediterranean did not persuade the
Court to consider them ‘vulnerable’ (see also Goldenziel (2018)).

3.6

Children

The vulnerability of children has been consistently underlined in many international
instruments (see Chapter “Deﬁnition of Vulnerable Groups” in this regard). As
Judges Pinto De Albuquerque and Elósegui summarised in Vovk and Bogdanov v.
Russia (2020), “children are a vulnerable group which beneﬁts from heightened
protection under the Convention and human rights law in general”. The ECtHR
referred to the vulnerability of children in several cases varying from cases of child
neglect and abuse, children in unsafe surroundings, and children in a school setting,
to migrant children and children in conﬂict with the law. Reading the judgments, it
becomes clear that the group vulnerability of children emanates from their young age
and their physical and mental vulnerability, which give rise to the inability to fully
protect themselves and their rights.
The vulnerability of children is often emphasised in cases where a child comes
into conﬂict with the law. As regards juvenile defendants, the Court has repeatedly
held that the criminal proceedings must be so organised as to respect the principle of
the best interests of the child. The right of a juvenile defendant to participate
effectively in his criminal trial requires the authorities to deal with him with due
regard to his vulnerability and capacities from the ﬁrst stages of his involvement in a
criminal investigation and, in particular, during any questioning by the police
(Blokhin v. Russia, 2016, para. 195 and the case law cited therein). Moreover, the
Court particularly took into account the vulnerability of children, their level of
maturity and their intellectual and emotional capacities, when it stressed the fundamental importance of providing access to a lawyer where the person in custody is a
minor (Salduz v Turkey, 2008).
Khan v. France (2019) illustrates the state’s duty to protect unaccompanied
foreign minors. In this case, an 11-year-old boy ﬂed Afghanistan and reached
France. He lived alone in a makeshift camp for about six months. Though decisions
were taken regarding his care, none were implemented. Eventually the boy illegally
entered England where he was taken into care by the UK child welfare services.
Once in the UK, relying on Article 3 ECHR (prohibition of inhuman and degrading
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treatment), he complained of the French authorities’ failure to comply with their duty
to protect unaccompanied foreign minors like himself on the ‘lande de Calais’ site.
The ECtHR condemned France, recognising that the failure of the French authorities to provide care for an unaccompanied minor in the refugee camp was in breach
of Article 3 ECHR. The Court observed that “in cases concerning foreign minors,
whether accompanied or unaccompanied, the child’s situation of extreme vulnerability is the decisive factor and it takes precedence over considerations relating to his
or her status as an irregular migrant”. The Court reiterated that an unaccompanied
foreign minor without permission to remain fell into “the category of the most
vulnerable individuals in society” (para. 74).

3.7

Women

Since women form half of the overall human population, it would be hard to claim
that all of them are vulnerable and should be seen as a vulnerable group, at least in
Europe.22 Moreover, considering all women as a vulnerable group is a reﬂection of
paternalism and perceptions that women are more ‘vulnerable’ than men and in need
of ‘protection’. Therefore, in its case law, the Court has not acknowledged the
overall population of women as a vulnerable group. Instead, it focused on speciﬁc
categories of particularly vulnerable women.
In particular, the Court has recognised the group vulnerability of such segments
as women victims of domestic violence (Opuz v. Turkey, 2009), women in prisons
(Khamtokhu and Aksenchik v. Russia, 2017), and women victims of human trafﬁcking (S.M. v. Croatia, 2020).
Opuz v. Turkey (2009) is a landmark case on domestic violence. It concerns the
Turkish authorities’ failure to protect the applicant and her mother from the continuing and intensifying domestic violence perpetrated by the applicant’s husband.
Although both women had asked for help many times and had clear evidence of lifethreatening domestic violence, only light measures were taken against the husband.
Eventually, with his violence intensifying, he killed the applicant's mother. Even
then, despite receiving a life sentence for the murder, the perpetrator was released
from custody pending an appeal and the applicant’s protection was withdrawn. The
ECtHR recognised that the applicant fell within the group of ‘vulnerable individuals’
entitled to state protection (para. 160). The national authorities should thus have
taken all reasonable measures to prevent the recurrence of violent attacks against the
applicant’s physical integrity (para. 162). This approach was later conﬁrmed in other
cases (Eremia v. Moldova, 2013).

However, as the ECtHR pointed out, “the advancement of gender equality is still a major goal in
the member States of the Council of Europe”. Dissenting opinion of judge Pinto de Albuquerque in
Khamtokhu and Aksenchik v. Russia (2017), para. 5 and the case-law cited therein.
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The case of Khamtokhu and Aksenchik v. Russia (2017) concerned the exemption
of women, juveniles and the elderly from being sentenced to life imprisonment. The
applicants (men) alleged gender and age discrimination inherent in the fact that life
imprisonment in Russia could only be imposed on men between the ages of 18 and
65 and not on women of the same age, men over 65, or juveniles. The case was
analysed in the light of Article 14 ECHR (prohibition of discrimination) taken in
conjunction with Article 5 ECHR (right to liberty and security). The Court agreed
that a difference in treatment on grounds of sex and age was present, however,
ultimately no violation of the Convention was found.23 Interestingly, while the
applicants and the Government argued around the concept of vulnerability, the
Court avoided using this term. Group vulnerability of particular categories of
women, however, appeared in dissenting opinions. For example, Judge Pinto de
Albuquerque in his dissenting opinion directly named women in prisons, juveniles
and the elderly as vulnerable groups.
The recent case of S.M. v. Croatia (2020) concerned human trafﬁcking. A young
woman claimed she had been subjected to human trafﬁcking and forced into
prostitution, and the state did not react properly when she lodged a complaint
(domestic courts concluded that force could not be proven and failed to follow
some obvious lines of enquiry). The personal situation of the applicant was important for the establishment of her vulnerability. She came from a troubled family, had
been raised by foster parents and a public home for children since the age of 10. This
gave rise to her vulnerability and made her attractive to human trafﬁckers. The
abuser, on the contrary, was a former policeman and his background suggested that
he was capable of assuming a dominant position over her and abusing her vulnerability for the exploitation of prostitution (para. 329).
In this case, the third-party intervener (Clinique doctorale de droit international
des droits de l’homme) argued that persons engaged in prostitution belonged to a
vulnerable group and that this applied in particular to women. Such vulnerability
was in some cases further exacerbated by economic constraints or the race of the
victim. Thus, an intersectional approach was needed to address the issue of vulnerability (para. 268).
The Court agreed that the applicant’s personal situation undoubtedly suggested
that she belonged to a vulnerable group (para. 329). The Court also referred to the
Explanatory Report to the Anti-Trafﬁcking Convention, which states that in connection to human trafﬁcking “the vulnerability may be of any kind, whether physical, psychological, emotional, family-related, social and economic. The situation
might, for example, involve insecurity or illegality of the victim’s administrative

As judge Turković summarised, “serious arguments plead in favour of the abolition of life
imprisonment. Gradual abolition, targeting groups that are more vulnerable to the harmful impact
of life sentences, should be tolerated as a step towards its complete abolition in so far as that
difference in treatment does not additionally harm those to whom life imprisonment continues to
apply.” Moreover, it is likely, as observed by Heri (2017), that the Court also failed to ﬁnd that
gender discrimination had taken place for a very speciﬁc reason: doing so would have brought about
the (re-)introduction of life imprisonment for the excepted groups.
23

48

A. Limantė

status, economic dependence or fragile health. In short, the situation can be any
hardship in which a human being is impelled to accept being exploited.” (para. 158).
In general, the term vulnerability is used extensively in the judgement to refer to
victims of human trafﬁcking and forced prostitution and many international instruments (such as 2005 Convention on Action against Trafﬁcking in Human Beings,
2000 Palermo Protocol, the EU Anti-trafﬁcking Directive) were cited by the Court in
this regard.

3.8

LGBT

Prior to the end of 2020, there is no clear line of case law where the Court would
have qualiﬁed LGBT persons as a vulnerable group. Vulnerability is often mentioned; however, whether the LGBT community forms a vulnerable group in the
Court’s understanding is yet to be conﬁrmed.
In O.M. v. Hungary (2016), a homosexual asylum seeker was considered to be “a
member of a vulnerable group by virtue of belonging to a sexual minority in Iran”
(para. 53). Similarly, in Identoba and Others v. Georgia (2015), given the history of
public hostility towards the LGBT community in Georgia, the Court considered
them a ‘vulnerable community’ (para 72). In a recent case Beizaras and Levickas
v. Lithuania (2020), the Court did not use the exact term ‘vulnerable group’ with
respect to LGBT people; however, the interveners pointed out that LGBT people
were acknowledged to constitute one of the most vulnerable social groups in
Lithuania, as conﬁrmed by the results of representative surveys. Nevertheless,
there is no clear statement that LGBT persons form a vulnerable group.
Academics, however, have been underlining such a need for some time. Peroni
and Timmer (2013) observed that using prejudice and stigmatisation, dependency on
the state, and social exclusion and disadvantage as indicators of vulnerability, LGBT
people could also fall within the notion of vulnerable groups. Ducoulombier (2015)
noted that sexual minorities may be considered as a vulnerable group because they
are more likely than the general population to experience human rights violations,
both from domestic authorities and individuals. They may be threatened in their
bodily and moral integrity by physical and verbal abuse; their freedom to live
according to their identity and to publicly express this identity may be limited by
law and public morality; their economic situation may be weakened by employment
discrimination or discrimination in accessing beneﬁts otherwise allocated to heterosexual couples.
Analysing from an anti-discrimination law perspective, Arnardóttir (2017) considers that the LGBTI community falls within the parameters of Article 14’s concept
of vulnerable groups. In their recent third-party intervention in the case Y v. France
(pending case), academics from the Human Rights Centre at Ghent University in
collaboration with the Equality Law Clinic at the Université Libre de Bruxelles
argued that, given the stigma, prejudice and abuse suffered by sex/gender
non-conforming persons, the Court should consider them a ‘vulnerable group’.
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(Human Rights Centre at Ghent University, 2020). The author of this chapter
supports such a position and considers that the ECtHR should continue developing
the concept of ‘vulnerable groups’ and include LGBT persons in it.

3.9

Socio-economic Vulnerability

Recent academic literature (Nifosi-Sutton 2017, pp. 239–241) and case law seem to
suggest that lack of ﬁnancial resources and full dependence on the State in this
regard might also be considered a vulnerability factor. However, at this point, it
would be hard to claim that the ECtHR has recognised the poor or the persons living
on state beneﬁts as a vulnerable group.
Garib v. the Netherlands (2017) deserves closer attention in this section.
Although it provided an opportunity for the ECtHR to recognise people living in
poverty as a vulnerable group, the Court did not use it. The case concerned a
complaint lodged by a single mother living on social welfare about residential
restrictions in Tarwewijk, a district of Rotterdam. Seeking to lower concentrations
of ‘socioeconomically underprivileged’ in poor neighbourhoods, the authorities
conditioned the settlement of new residents in designed areas on prior permission.
To receive such permission, a person had to prove that he or she had been a resident
of the Rotterdam Metropolitan Region for the last six years or that he or she met the
income requirement. When the applicant applied for a permit in order to move to
another rented apartment, she was refused (since her income was not from work and
she had resided in the region for less than 6 years). The women complained that as a
result she was unable to freely choose her place of residence (alleged violation of
Article 2 of Protocol No. 4; freedom of movement/freedom to choose one’s
residence).
The case was decided by the ECtHR Third Section and then referred to the Grand
Chamber. The Third Section, and later the Grand Chamber, concluded that there had
been no violation of Article 2 of Protocol No. 4 (the measure had served the ‘public
interest’, aiming to reverse the decline of impoverished inner-city areas and to
improve the quality of life; it did not deprive any person of housing or force them
to leave their dwelling; it included a number of safeguards; it had no consequences
amounting to disproportionate hardship for the applicant).24 Even though in this
context the Court could have elaborated on the vulnerability aspect, and could have
provided an explanation of whether persons living on state welfare could be considered a vulnerable group, this was not done.
Nevertheless, although there is no full agreement in this regard in the Court, calls
for the establishment of group vulnerability for the poor seem to be emerging. While
group vulnerability of the economically disadvantaged was not mentioned in the
judgements of Garib v. the Netherlands (2017), it appeared in the dissenting

24

For a critical case analysis see David (2017).
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opinions of judges. In particular, in their joint dissenting opinion (to the Third
Section judgement) judges López Guerra and Keller suggested that it can be argued
“that the poor are a vulnerable group in and of themselves, and that restrictions
applied to this group must ensure a ‘reasonable relationship of proportionality
between the means employed and the aim sought to be realised’”. They concluded
that “the present judgement fails to recognise that the exclusion of vulnerable groups
on the basis of personal characteristics that individuals cannot easily amend is most
problematic, given its stigmatising effect”. The dissenting opinion of Judge Pinto De
Albuquerque joined by Judge Vehabović (to the Grand Chamber Judgement) also
gives weight to the vulnerability of the applicant (as a single mother and as
depending on state welfare). The judges also referred to international instruments
that point to the increased vulnerability of persons living in poverty, noted the ‘social
stigmatisation effect’ of the measure in question and ‘perpetuation of stereotypes’—
reiterating the terminology typically employed when deﬁning vulnerable groups.25

4 Concluding Remarks
The case law of the ECtHR underlines that special attention should be paid to
vulnerable groups. To establish that a certain group is a vulnerable group, the
ECtHR considers historical discrimination, prejudices, stereotypes and stigmas
attributed to such groups that often result in social exclusion, as well as the
possibilities such groups have to protect their rights and interests. Typically, the
Court relies on international instruments, reports of inter-governmental organisations, expert groups and NGOs which allow one to conclude whether a particular
group is to be considered (or not) a vulnerable group. Vulnerability is thus
recognised with respect to minorities that have been systematically subjected to
ill-treatment, or groups that have special needs due to their age, health status or other
circumstances.
The Court’s notion of group vulnerability continues to oppose stigmatisation,
stereotyping and historical discrimination. The Court is proactive in this regard—it
seeks to foster positive changes in national laws and practices of the Council of
Europe States, to set the standards to be followed and to bring vulnerability issues to
the attention of state authorities. The Court calls on the states to eliminate regulations
and practices that lead to violations of the human rights of vulnerable groups.
Moreover, increased positive obligations of the states, stricter review and higher
standards of scrutiny are constantly emphasised by the Court.
The vulnerability paradigm in the case law of the ECtHR is still developing, and
in the near future we may witness more groups qualiﬁed as ‘vulnerable groups’ and
thus accorded an increased level of protection. It is the sign of an evolving legal

25
See also Lacatus v. Switzerland (2021) where the applicant’s vulnerability (a beggar living
entirely on the amount received in this way) is constantly mentioned throughout the judgement.
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culture and the maturing of fundamental values underpinning the system of human
rights protection in the European continent and beyond—something that necessarily
takes time, but is well worthwhile.
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The Role of Constitutional Justice
Institutions in the Protection of Vulnerable
Groups
Dovilė Pūraitė-Andrikienė

Abstract Although the original function of the constitutional review was to protect
the constitution against unconstitutional laws, constitutional courts are now also
important elements of the system for protecting fundamental rights. The distinction
between democratic and authoritarian constitutions can hardly be drawn by referring
to anything other than human rights (especially rights of the most vulnerable groups)
and their real protection in the state and society. Regardless of the importance of
protecting vulnerable groups in a democratic society, there is little discussion about
the way constitutional justice institutions contributed to the legal situation of vulnerable groups in general and about the enhancement of their protection in Lithuania,
Latvia, Estonia and Poland in particular. Therefore, this chapter aims to shed more
light on how constitutional justice institutions in these states have contributed to
enhancing the protection of vulnerable groups. To achieve this, the following tasks
have been undertaken: (1) to give an overview of the main challenges and achievements of constitutional justice institutions in the democratic transition; (2) to discuss
the role of these institutions in the protection of human rights; (3) to identify the
constitutional justice cases which most contributed to enhancing the protection of
vulnerable groups, as well as to distinguish common trends in the constitutional
jurisprudence of these states in the area discussed.

1 Introduction
All the waves of constitutional justice are linked to certain radical upheavals or vital
historical, social and democratic changes: the ﬁrst wave formed in the aftermath of
the First World War; the second wave emerged in the wake of the Second World
War; the third wave took place upon the abolition of dictatorships in southern
European states; and the fourth wave (which is of particular relevance in the context
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of this research) followed the fall of the Berlin Wall (Pūraitė-Andrikienė 2019,
p. 238). Essential changes were necessary after the collapse of totalitarianism in
Eastern and Central European states, as free civil societies started to evolve based on
the principles of the market economy, democratic political systems and ideological
and political pluralism. This period saw the beginning of the formation of states
governed by the rule of law and the rise of constitutionalism. In this context, young
democracies (inter alia, Latvia, Lithuania, Poland) were swept by the idea of
creating specialised constitutional justice institutions. As all new democracies in
Eastern and Central Europe set up constitutional courts, the very existence of these
courts served as a ‘trademark’ of the democratic character of the respective state
(Sólyom 2003, pp. 133–134).
Although the effectiveness of constitutional justice institutions in these states
varies, their contribution to the process of constitutional transition has been highly
signiﬁcant. It is precisely the constitutional justice institutions that have played an
important role in ensuring respect for the rule of law, constitutionality and legality,
human rights and fundamental freedoms (Petrič 2016, p. 173). Although the original
function of constitutional adjudication was to protect the constitution against unconstitutional laws, constitutional courts have now also become important elements of
the system for protecting fundamental rights (Somody and Vissy 2012, p. 1).
Reﬂecting this trend, the constitutional justice institutions in Lithuania, Latvia,
Estonia and Poland have, from the very beginning of their activities, formulated a
broad ofﬁcial constitutional doctrine on various issues concerning protection of
human rights and freedoms. This doctrine is also relevant in the context of protecting
the rights of vulnerable groups in society.
There is little discussion about the way constitutional justice institutions have
contributed to the legal situation of vulnerable groups in general and on the enhancement of their protection in Lithuania, Latvia, Estonia and Poland in particular. There
is a limited number of publications in the area; moreover, often they focus on the
speciﬁc issues of a particular state and not on comparative research. The role of
constitutional justice institutions in the protection of human rights was analysed by
the European Commission for Democracy through Law (2010), Somody and Vissy
(2012), Žalimas (2015) and other authors. Some publications are dedicated to the
role of these institutions in the protection of social security rights in a particular state
of the region (Birmontienė 2008; Dupate 2016). Certain aspects of constitutional
jurisprudence on the issues related to legal status and protection of separate vulnerable groups are covered in the works of Koslovsky (2009), Pūraitė-Andrikienė
(2012) and other scholars.
However, the signiﬁcance of constitutional jurisprudence for national legal systems requires a more comprehensive comparative analysis of the role of constitutional justice institutions in enhancing the protection of different vulnerable groups.
Therefore, this chapter aims to shed more light on how constitutional justice
institutions in Lithuania, Latvia, Estonia and Poland contributed to enhancing the
protection of vulnerable groups in these states. To achieve this, the following tasks
are undertaken: (1) to give an overview of the main challenges and achievements of
constitutional justice institutions in the democratic transition; (2) to discuss the role
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of these institutions in the protection of human rights; (3) to identify the constitutional justice cases which contributed the most to enhancing the protection of
vulnerable groups, as well as to distinguish common trends in the jurisprudence of
these institutions in the area discussed.
The present chapter combines different methods of scientiﬁc inquiry, including
document analysis, as well as logical, systemic, critical, comparative methods of
analysis, enabling the elucidation of both theoretical and practical aspects of the
questions under consideration.

2 The Role of Constitutional Justice Institutions
in the Democratic Transition and Protection of Human
Rights
2.1

Constitutional Justice in Transitional Democracies

Constitutional justice institutions in the states under discussion were created or
reinstated after the fall of the Berlin Wall, i.e. approximately 30 years ago. Before
the end of communism in these states, a constitutional justice institution had been
established only in Poland in 1985, though its real powers were inevitably subject to
restrictions by the Communist Party (Sadurski 2008, p. 1). Apart from this exception, these states had no tradition of constitutional review. Therefore, the introduction of constitutional control in this region marked the transition from the former
governing principle of the unity of state powers (Pūraitė-Andrikienė 2019, p. 239).
Latvia, Lithuania and Poland adopted a concentrated constitutional review model,
conducted by a constitutional court composed of judges appointed by the highest
state authorities for a time-limited tenure of ofﬁce. As a rule, the constitutional courts
of these countries carry out abstract ex-post1 and ﬁnal scrutiny over the constitutionality of laws (statutes) and other legal acts. However, in Estonia, the functions of
a constitutional court are performed by the Constitutional Review Chamber, which is
a structural part of the National Court (the equivalent of the Supreme Court)
(Estonian CRC). As a result, the Estonian court system has been criticised for its
lack of a constitutional court, since a constitutional court, with its special status and
increased insularity, is perceived as a better guarantor of individual liberties and as
an observer of government power (Koslovsky 2009, p. 247). However, as
maintained by Sadurski, this special feature in no way diminishes the position of

1

Although the dominant model of constitutional review in this region is that of ex-post review, i.e.,
of legal acts that have already entered into force, there are also some exceptions. In Estonia and
Poland, ex-ante constitutional review of parliamentary acts can be conducted upon the initiative of
the President.
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the CRC in the overall Estonian constitutional system2 and its actual status can be
regarded as that of any other separate constitutional court in the region (Sadurski
2008, p. 5).
Although the effectiveness of constitutional justice institutions in these states
varies, their contribution to the process of constitutional transition has been truly
signiﬁcant. Constitutional courts faced the need not only to review the constitutionality of legal acts, but also to form a new concept of law based on the constitution.
However, the activity of constitutional courts in these states is also marked by some
challenges: it signiﬁcantly lags behind in terms of time; is imbedded in an immature
legal system; and is often involved in conﬂicts with other branches of state power,
which seek to maintain their dominance during the transitional period.
Although, the position of constitutional justice institutions in the states under
discussion has gradually strengthened, these institutions have also experienced
signiﬁcant challenges. Constitutional courts, often established virtually overnight
in states in transition and transplanted into the legal and political (non-)culture of
these states, represented a sort of intruder, which ﬁrst had to strengthen its position as
a truly independent constitutional court (Petrič 2016, p. 173). It is not infrequently
stressed that the constitutional courts of the region operated and continue to operate
in particularly difﬁcult circumstances: democracy remains (still?) immature; the
legal and political culture is weak.
Such tendencies are well illustrated by the recent confrontations between the
Constitutional Tribunal (Polish CT) and the parliamentary majority in Poland. The
Constitution of Poland (1997), followed by the Constitutional Tribunal Act (1997)
of the same year, strengthened the position of the Polish CT and stabilised it for
almost 20 years. The Polish CT had been described as a prominent and strong
constitutional court until the conﬂict escalated between the Polish CT and the Law
and Justice Party, which was elected to power in 2015 and subsequently gained
control over both chambers of the Polish Parliament (Wołek and Kender-Jeziorska
2019, pp. 126–155). However, by the end of 2017, the CT was effectively defunct:
packed with judges fully obedient to the new parliamentary majority, inefﬁcient in
terms of docket handling and with its legitimacy in shreds (Wołek and KenderJeziorska 2019, p. 126). This situation had a negative impact on the examination of
constitutional justice cases, as well as on the adoption of decisions related to the legal
situation of vulnerable groups in the society.
Although other constitutional justice institutions (in Lithuania, Latvia, and Estonia) have not experienced such striking and intense restrictions on their activity, the
Constitutional Court of the Republic of Lithuania (Lithuanian CC), as an example,
has also been under pressure from the political authorities, although to a much lesser
extent. During the economic crisis of 2008–2014, after some austerity measures
(legal provisions aimed at managing the economic crisis) had been ruled

2

The Supreme Court of Estonia is a member of the Conference of European Constitutional Courts,
which is the organisation bringing together European constitutional courts and analogous courts
exercising constitutional review in European states.
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unconstitutional, repeated calls were made by the political powers to eliminate the
CC, restrict its powers and unduly complicate its activity (Masnevaitė et al. 2015,
pp. 313–318). Fortunately, unlike the case of Poland, such initiatives in Lithuania
did not develop further and the competence of the CC was even extended by
consolidating the mechanism of individual constitutional complaints in 2019 (Pūraitė-Andrikienė 2019, p. 251). However, during the recent epidemiological COVID-19
crisis, the Lithuanian CC has been exposed to challenges related to the appointment
of judges to the Court.3
Despite these challenges, the Lithuanian CC is among the most trusted institutions according to the most recent public opinion polls (Doe 2018). For almost three
decades, the CC has successfully carried out its historical mission of forming a new
concept of law. Constitutional justice has changed the way of understanding within
the Lithuanian legal system (Kūris 2003, pp. 46–46). The same can be said about all
the states in question: it was precisely the constitutional justice institutions that
played an important role in ensuring respect for the rule of law, constitutionality
and legality, human rights and fundamental freedoms (Petrič 2016, p. 173).

2.2

Constitutional Justice Institutions as Institutions
Protecting Human Rights

Nowadays, respect for human rights is the foundation of every democratic state
governed by the rule of law. The ever-growing sensitivity to human rights observed
in Europe has undoubtedly been encouraged by the possibility of applying to the
European Court of Human Rights (ECtHR) and by the jurisprudence of this court.
The domestic response of the states to these tendencies was to broaden the competence of constitutional courts through strengthening the active participation of
individuals. The institution of individual constitutional complaints has been
established in most states of the European Union (except Italy and Bulgaria). In
the states under discussion, this mechanism of human rights protection was introduced gradually. In Poland—after the adoption of the new Constitution and the
Constitutional Tribunal Act in 1997. In Latvia, the right of a person to ﬁle a
constitutional complaint came into force in 2001. Lithuania was the latest, introducing this mechanism only in 2019, i.e., 26 years after the establishment of the
Lithuanian CC.

3

Art. 103 of the Constitution of the Republic of Lithuania (1992) states that the Constitutional Court
consists of nine judges, each appointed for a single nine-year term of ofﬁce; and, every three years,
one-third of the Constitutional Court is reconstituted. In 2020 on the grounds of the quarantine
declared in the State due to the Covid-19 pandemic, no new judges were appointed in due time.
When the vote ﬁnally took place in the Seimas on 23 April 2020, none of the three proposed
candidates for the positions of new judges to the CC was approved. On 14 January 2021 another
vote took place, but only two of the three candidates were approved.
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All the above-mentioned states opted for the so-called normative constitutional
complaint model. Under this model, an individual (or a legal entity) is given the right
to challenge a normative act if an individual legal act, adopted on the basis of this
normative act, (allegedly) violated his or her subjective fundamental rights. However, in systems providing for a normative constitutional complaint only, the individual act applying a normative act cannot be attacked before the constitutional
court, and the subsequent control by the constitutional court does not concern the
implementation of the normative act (European Commission for Democracy through
Law 2010). A limited form of normative individual constitutional complaint was
also introduced in Estonia, where certain Parliamentary resolutions and Presidential
decisions can be challenged.4
In the context of all the powers exercised by the constitutional courts, there is no
doubt that the individual constitutional complaint procedure has the major direct
effect for a person whose rights have allegedly been violated. However, this procedure also has a wider impact. It includes consequences that go beyond the speciﬁc
case, as decisions in individual constitutional complaint cases usually have an erga
omnes effect, and in resolving this type of case, ofﬁcial constitutional doctrine in the
area of human rights is also formed.
Obviously, the constitutional courts perform the function of protection of human
rights not only with the help of an individual constitutional complaint, but also by
implementing their other powers. Examining the requests of other entities (state
institutions) regarding the constitutionality of legal acts, constitutional justice institutions are also enhancing the protection of human rights (including the rights of
vulnerable persons): legal acts violating constitutional human rights are removed
from the legal system; the ofﬁcial constitutional doctrine in the ﬁeld of human rights
is formed. As will be seen in the further section of this chapter, the ofﬁcial
constitutional doctrine on the rights of vulnerable persons is also formed when
exercising other powers, e.g., when giving conclusions in impeachment procedures.
For example, even though the individual constitutional complaint was introduced
only recently in Lithuania, the Lithuanian CC, considering petitions of various
subjects, has formulated a broad ofﬁcial constitutional doctrine on various issues
concerning the protection of human rights and freedoms from the very beginning of
its activity in 1993. Importantly, the Lithuanian CC has given special status to the
inherent nature of human rights and freedoms in its doctrine. In its ruling of 11 July
2014, the CC emphasised that the innate character of human rights and freedoms,
democracy, and the independence of the state are such constitutional values that
constitute the foundation for the Constitution, as a social contract, as well as the
foundation of the Nation’s common life, which is based on the Constitution, and of
Art. 16 of the Constitutional Review Court Procedure Act (1992) states that a person who ﬁnds that
a resolution of the Riigikogu violates his or her rights may ﬁle with the Supreme Court a request for
the repeal of the resolution of the Riigikogu. Art. 18 of this Act also states that a person who ﬁnds
that a decision of the President of the Republic concerning appointment to or release from ofﬁce of
an ofﬁcial violates his or her rights, may ﬁle with the Supreme Court a request for the repeal of the
decision of the President of the Republic.
4
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the State of Lithuania itself. Therefore, it is not permitted to adopt any amendment to
the Constitution that would destroy the innate character of human rights and
freedoms (Constitutional Court of the Republic of Lithuania 2014).
The constitutional doctrine of human rights is not static. It is constantly evolving
together with the state, responding to arising challenges, and in this way embodying
the idea of a ‘living constitution’. However, as Žalimas notes (2015), it is possible to
discern the following main principles of the doctrine formulated during the entire
period of existence of the Lithuanian CC as regards human rights:
(1) it is prohibited to amend the Constitution in any way that would destroy the
innate character of human rights;
(2) the state has to ensure that human rights are not violated not only by state
institutions and ofﬁcials, but also by private individuals, i.e., the obligation to
ensure not only vertical but also horizontal protection of human rights (Constitutional Court of the Republic of Lithuania 2006);
(3) the state has not only negative but also positive responsibilities in the ﬁeld of
human rights protection;
(4) human rights and freedoms enshrined in the Constitution form one coherent
system, therefore no right may be interpreted in such a way as to deny another
right;
(5) the exercise of constitutional rights and freedoms may be restricted only by law,
the restrictions should be necessary in a democratic society to protect the rights
and freedoms of others or other constitutionally important objectives, the restrictions should not deny the nature and essence of rights and freedoms and the
constitutional principle of proportionality is respected;
(6) international and European Union law is considered to be the minimum necessary standard for the protection of human rights and fundamental freedoms, and
cannot be violated by national legislation.
These guiding ideas of the ofﬁcial constitutional doctrine are especially relevant in
the context of protecting the rights of vulnerable groups.

3 Vulnerable Groups in the Jurisprudence
of Constitutional Justice Institutions
It is often emphasised that the situation of the most vulnerable members of society
effectively reﬂects the level of progress and democracy of the state. Therefore, this
section of the chapter seeks to reveal how constitutional justice institutions in
Lithuania, Latvia, Estonia and Poland have contributed to enhancing the protection
of vulnerable groups. It discusses the most signiﬁcant decisions adopted by these
institutions that have changed the legal situation of vulnerable groups in the countries in question and seeks to distinguish common trends in the constitutional
jurisprudence of these states.
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It is, of course, only possible to speak in general terms about how, the constitutional judiciary has contributed to the protection of vulnerable groups in the region in
more than a quarter of a century of existence and functioning. Therefore, only the
most signiﬁcant or the most recent jurisprudence of the constitutional justice institutions of Lithuania, Latvia, Estonia and Poland will be presented in this section of
the chapter. Constitutional jurisprudence is grouped by vulnerable groups; however,
it should be noted that this classiﬁcation is conditional, as in some cases persons may
be assigned to more than one category.

3.1
3.1.1

Constitutional Jurisprudence on the Issues of Minority
Rights
National Minorities

Due to common historical experience and the geopolitical situation, the countries in
question have faced similar challenges in the ﬁeld of the protection of national
minority rights. After World War II, the Soviets began forced russiﬁcation within
the Baltic countries (imposing the use of the Russian language) to counteract the
massive population losses of the war and to better integrate the lands into Russian
territory. In the three Baltic States, this has resulted in long-lasting resistance and
cautious attitudes towards the Russian minority as well as speciﬁc focus on the use of
national languages. Even today, this is still visible in political discourse and legal
regulation and is reﬂected in the constitutional jurisprudence—most of the cases
before the constitutional institutions which were related to national minorities
concerned language use. In Estonia, the Estonian Constitution (1992) provides
formal guarantees of minority rights but has generally been narrowly interpreted
due to public opinion and the nationalist Pro-Patria Party’s presence in various
coalition governments (Koslovsky 2009, p. 251). The Estonian CRC had therefore,
to rule on some serious disputes related to national minorities in the state.
A constitutional case decided in 1998 may serve as an example. The Estonian
Language Act and the Local Elections Act were policy consequences of the abovementioned ethnolinguistic dynamic: they provided that those seeking to hold public
ofﬁce demonstrate an unspeciﬁed level of proﬁciency in the Estonian language. In
1997, the National Electoral Committee of Estonia refused to ofﬁcially register the
politician Jury Šutenko, thereby preventing him from assuming his seat on the
Maardu City Council, because he was not proﬁcient in Estonian (Koslovsky 2009,
p. 252). When he initiated a constitutional case, the CRC had to reconcile internal
political and legal considerations while under international political pressure regarding the rights of the Russian minority. The judgement of the CRC noted: “The
Estonian language is an essential component of the Estonian nation and culture,
without which the preservation of the Estonian nation and culture is not possible”.
Yet the CRC found procedural ﬂaws and concluded that election laws should be
passed by the legislature and cannot be delegated to the executive. Since both the
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Local Elections Act and the Language Act empowered the executive to set a
procedure for ascertaining the level of language proﬁciency without the legislature
interfering in the issue, these laws were thus unconstitutional grants of legislative
power (Constitutional Review Chamber 1998).
The Constitutional Court of the Republic of Latvia (Latvian CC) also had to
decide on language-related issues in the context of the rights of national minorities.
In a judgement of 2019, the content of the concept ‘ethnic minority’ was elaborated.
The CC noted that Latvia had recognised as the criteria for a person’s belonging to
an ethnic minority the differences in culture, religion and language, nationality and
the historic link of the particular ethnic minority to Latvia. If a person who resides
permanently in Latvia self-identiﬁes as a member of an ethnic minority that has
historically lived in the territory of Latvia, they may exercise the rights guaranteed in
Article 114 of the Constitution which sets the rights of ethnic minorities. The CC
also noted that the state must support the preservation and development of the
singularity of ethnic minorities within the framework of a united system of education, promoting the development of a common identity of a democratic society,
rather than by contrasting the minority rights with the interests of the society as a
whole (Constitutional Court of the Republic of Latvia 2019a).
This case concerned the legal regulation of the language of instruction in state and
local government institutions of education that provided minority education
programmes at the level of basic and secondary education.5 The applicants believed
that the contested norms caused discriminatory treatment based on the language of
students belonging to ethnic minorities. The CC noted that students whose native
language was not the state language were not in comparable circumstances to
students whose native language was the state language. The CC agreed that one
element of the fundamental rights of persons belonging to ethnic minorities was the
right to master the language of the ethnic minority and use it as the language of
instruction in the process of education. However, this right is not absolute. Namely,
the relationship between the Latvian nation and ethnic minorities is based on
reciprocal recognition of values. As a result, the norms contested in this case deﬁning
the language of instruction were found to be compatible with Article 114 of the
Constitution (Constitutional Court of the Republic of Latvia 2019a).
In another recent case, the Latvian CC had to rule on the conditions of use of
another language, which is not the state ofﬁcial language, in pre-school education

5

Section 9 (1) of the Education Law provides that education is acquired in the ofﬁcial language in
state and local government institutions of education. By adopting the contested norm, the legislator
has applied the general rule regarding the acquisition of education in the Latvian language also to
private institutions of education at the level of basic and secondary education. In institutions of
education providing minority education programmes at the level of secondary education, the
general rule on the acquisition of education in Latvian has applied, whereas in the institutions of
education providing minority education programmes at the basic education level, the use of
minority languages in the acquisition of the curriculum has decreased—at least 80 per cent in
basic school and at least 50 per cent in elementary school (Constitutional Court of the Republic of
Latvia 2019a).
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facilities. The claimants were representatives of a Russian-speaking minority and
parents of children attending pre-school. They submitted a constitutional complaint
contesting several government regulations providing, inter alia that for children
5 years and older the main language of communication in the education facilities
shall be Latvian except for activities related to teaching a minority language and
culture. The CC examined the complaint inter alia regarding a breach of minority
rights, as they are protected under the Constitution of Latvia and international
instruments. The CC indicated that the minority rights demand not only the abstract
possibility to preserve and develop the minority language, but also to take into
account the special historical circumstances which characterize the Russianspeaking minority in Latvia. The CC concluded that the contested norms did not
preclude the use of Russian or any other minority language in pre-school education.
On the contrary, the use of Russian or other minority languages under this regulation, is provided expressis verbis.6 Consequently, the CC found the contested legal
norm to be in conformity with the Constitution (Constitutional Court of the Republic
of Latvia 2020a).
The Lithuanian CC had to deal with similar language-related issues. In 1999, the
Lithuanian CC investigated the constitutionality of certain provisions of the Resolution of the Supreme Council “On Writing Names and Family Names in the
Passports of Citizens of the Republic of Lithuania”, which established that in the
passport of a Lithuanian citizen, the person’s name and surname had to be written in
Lithuanian characters and according to pronunciation. The CC noted that these
provisions applied to all citizens without exception, regardless of their nationality
and other characteristics. The CC has ruled that the disputed legal regulation was in
line with the Constitution. The CC observed that writing entries in the passport of the
citizen in the state language does not deny the right of citizens regarding themselves
as belonging to various national groups to write their names and family names in any
language as long as it is not linked with the sphere of use of the state language
pointed out in the law (Constitutional Court of the Republic of Lithuania 1999).
However, this strict position of the Lithuanian CC has gradually eased. The issue
of the proper writing of names and surnames came up again in 2009, with the
Lithuanian CC explaining further that names could be spelled in non-Lithuanian
characters (letters q, w, or x ) in ‘other entries in passports’, but that such entries did
not affect the ‘ofﬁcial’ entry in the ofﬁcial language on the main page (Constitutional
Court of the Republic of Lithuania 2009). In 2014, the Lithuanian CC again clariﬁed
and somewhat softened its previous position by interpreting provisions of its ruling
of 1999 related to the writing of personal names in the state language. The CC held

6

The CC found that the legislator, in regulating the use of languages in institutions of pre-school
education, had ensured that the learners belonging to the Russian ethnic minority had the right to
safeguard and develop their identity and culture in a way that took into account the circumstances
characterising the Russian ethnic minority in Latvia’s historical context. It follows from the
contested norms and the regulation related to them that, at the stage of pre-school education from
ﬁve to seven years, the possibility to use the Russian language is ensured for the learners
(Constitutional Court of the Republic of Latvia 2020a).

The Role of Constitutional Justice Institutions in the Protection. . .

65

that the State Commission of the Lithuanian Language must render the ofﬁcial
conclusion on whether rules other than those set out in the above-mentioned
resolution of the Supreme Council may be established for writing names and family
names in the passports of citizens (where the names and family names are written in
Lithuanian characters and according to pronunciation) (Constitutional Court of the
Republic of Lithuania 2014).
It may be observed that constitutional justice institutions in these states, when
deciding on issues related to the legal status of national minorities, are dealing with
the challenge of ensuring a balance in society by creating a favourable environment
for preserving the languages, ethnic and cultural singularities of ethnic minorities
while, at the same time, ensuring due respect for the other constitutional values.

3.1.2

LGBTQI Rights

The states in question have one of the highest homophobia and transphobia ratings in
the EU. Probably the worst situation of LGBTQI rights is in Poland, where several
towns have declared themselves free of ‘LGBT ideology’ (BBC News 2020). The
poll revealed that in Lithuania support for discrimination on the grounds of sexual
orientation is highly prevalent, with 50 percent of participants indicating that
LGBTQI people should not have the same rights as heterosexual people. It is the
highest homophobia and transphobia ratings in the EU (Human Rights First 2015).
A Eurobarometer poll indicates similar levels of homophobia in Latvia. Less than a
quarter of respondents approved of relationships between members of the same sex.
Estonia, on the other hand, has shown progress: 44 percent indicated that LGBTQI
people should have the same rights as heterosexual Estonians. However, this number
is still 27 percent below the EU average (Human Rights First 2015). In this context,
constitutional justice institutions were faced with a hard task to protect the rights of
this vulnerable group.
The Lithuanian CC indirectly contributed to the rights of LGTBQI persons by
adopting a ruling on the State Family Policy Concept in 2011. The CC investigated
the compliance with the Constitution of the Seimas (Parliament) Resolution “On the
Approval of the State Family Policy Concept”. Under the Concept, the understanding of family was directly linked to the conclusion of a marriage. In this ruling, the
CC noted that having consolidated in the Concept this notion of a family under
which only a man and a woman who are (were) married as well as their children
(adopted children) were regarded as a family, the Seimas created preconditions for
legal regulation that would not protect other family relations. The CC held that the
constitutional concept of family may not be derived solely from the institution of
marriage. The constitutional concept of family is based on mutual responsibility
between family members, understanding, emotional affection, assistance, and similar bonds, as well as on a voluntary determination to take on certain rights and
duties. It is therefore the content of the relations that is important, whereas the form
in which these relations are expressed carries no essential signiﬁcance for the
constitutional concept of family. The Court also stated that, stemming from Article
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38(1) of the Constitution, the duty of the state to establish, by means of laws and
other legal acts, a legal regulation of a nature that would ensure the protection of the
family as a constitutional value implies the obligation of the state to regulate, by
means of a law and other legal acts, family relations in such a way that no preconditions would be created for discrimination against members in family relations.
Therefore, having narrowed the content of the family, the Seimas did not observe the
concept of the family as a constitutional value stemming from the Constitution
(Constitutional Court of the Republic of Lithuania 2011). While the ruling did not
directly mention LGBTQI rights, recognising a broader concept of the family than
that deﬁned by marriage was a step towards recognising different family models.
Another step towards the protection of LGTBQI persons’ rights in the area of
family life was taken in 2019. In this case, the Lithuanian CC was asked to consider
certain provisions of the Law on the Legal Status of Aliens, which restricted the right
of residence to married or registered same-sex partners (national law explicitly
forbids same-sex marriage and does not provide the possibility for a registered
partnership) (Constitutional Court of the Republic of Lithuania 2019). The CC
ruled that in a democratic state under the rule of law, the attitudes or stereotypes
prevailing at a particular time among the majority of the members of society may not
serve as constitutionally justiﬁable grounds for discriminating against persons based
solely on their gender identity and/or sexual orientation, or, for instance, limiting the
right to the protection of private and family life or the protection of relationships with
other family members. The CC noted that under the Constitution the legislature must
adopt such a legal regulation related to the free movement of persons within the EU
and migration that would provide for the right to reuniﬁcation for a family founded
by two same-sex persons in another state through a legally concluded marriage or
registered partnership. This ruling laid the foundation for the recognition of the
rights of same-sex couples in the ﬁeld of migration and explicitly added the grounds
of sexual orientation as an integral part of the constitutional equality clause. The
arguments of the Constitutional Court ruling are based on a very systematic analysis
of the case law of the ECtHR and the CJEU and its principles: the decision mentions
probably all the essential cases handled by these courts in the area in question.
The Latvian CC adopted another important decision in the ﬁeld of LGBTQI rights
in 2020. This case was also related to the deﬁnition of the family. The contested legal
norm provided for the right to paternity leave—10 days paid leave upon the birth of a
child, which under the current labour regulation is granted to the father of the child.
The claimant, a woman who is the partner of the child’s mother, disputed the legality
of this rule on paternity leave under which it is only the child’s father who is eligible
to receive the leave privilege. The CC referred to Article 110 of the Latvian
Constitution which states that “the State shall protect and support marriage – a
union between a man and a woman, the family, the rights of parents and rights of
the child”. It observed that a marriage is a form of relationship that has developed
historically. Any changes in this deﬁnition would require modifying the Constitution. Nevertheless, this same article, along with the deﬁnition of marriage, provides
for a duty to protect the family as such and not only a family created through
marriage. The CC stated that even without a biological link or legally recognised
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child-parent relationships between a child and the person effectively taking care of
him, there may exist a family relationship where it is enjoyed in a stable and
substantive manner, and where an adult-child relationship exists. Accordingly, the
Constitution establishes a duty for the State to protect all families, including de facto
families. The choices of the legislator are limited by the constitutional rules and the
general principles of law, for instance, the duty to take into account the child’s best
interests. The CC concluded that the contested labour law rule does not provide for
economic and social protection that includes same-sex partner families. Therefore,
the legislator has not fulﬁlled its constitutionally required duty to provide such
protection (Constitutional Court of the Republic of Latvia 2020b).
In this way, the constitutional courts of Lithuania and Latvia contributed to the
protection of the rights of LGTBQI persons in the area of family life. The decisions
discussed above show that stereotypes prevailing in a society at a given time may not
serve as a constitutional justiﬁcation to deny fundamental rights to a person or a
group of persons in a democracy governed by the rule of law.

3.2

Constitutional Jurisprudence on Crime-Related
Vulnerability: The Protection of Detained Persons

A signiﬁcant number of cases have been decided on issues related to the rights of
detained persons. Several cases should be mentioned here.
In 1998, the Lithuanian CC adopted a ruling whose meaning is not limited to the
protection of the rights of detained or convicted persons,7 but is also crucial in the
context of the right to life. In this ruling, the CC interpreted the right to life enshrined
in the Constitution as protecting the life of any person, even a person who has
committed a serious crime (Constitutional Court of the Republic of Lithuania 1998).
The CC held that the death penalty for murder with aggravated circumstances
provided for by the Criminal Code contradicted Articles 18, 19 and Article
21(3) of the Constitution.
The Lithuanian CC has also resolved several signiﬁcant cases regarding the right
to inviolability of the correspondence of this vulnerable group. In 2003, the CC
recognised that the provision “the correspondence of convicts must be censored” of
the Code of Correctional Labour was in conﬂict with the Constitution (Constitutional Court of the Republic of Lithuania 2004) to the extent that it established
obligatory censorship of the correspondence of persons serving a sentence of
imprisonment without providing by law the grounds for such censorship. In 2015,

It is also interesting that in 2020, a detained person ﬁled the ﬁrst individual constitutional
complaint accepted and examined in Lithuania. The claimant maintained that the ban in the Penal
Code on delaying a sentence for very serious crimes restricts a court’s right to issue individualised
verdicts. However, the legal regulation disputed in this complaint has been declared to be in
conformity with the Constitution (Constitutional Court of the Republic of Lithuania 2020a).
7
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the CC ruled that certain provisions of the Code of the Enforcement of Punishments
were in conﬂict with the Constitution insofar as they established a legal regulation
prohibiting correspondence between convicts detained in pre-trial detention, arrest,
and correctional facilities in cases where they were not related by marriage or close
family ties. The CC noted that the right of convicts to inviolability of correspondence
may be restricted only by means of a law specifying the grounds and procedure for
this restriction. The said restriction must be such that it would result in a reasonable
relationship between the chosen measures and the pursued legitimate and universally
important objective (Constitutional Court of the Republic of Lithuania 2015).
Similarly, the Latvian CC also issued a ruling regarding the right to inviolability
of the correspondence of detained persons. In 2019, the CC adopted a judgement in a
case where the contested norm established the obligation of the employees of
investigation prisons to control all of the private correspondence of arrested persons.
The CC noted that a more lenient measure for reaching the legitimate aims of the
restriction on fundamental rights established in the contested norm exists—control
of correspondence based on an individual assessment of the circumstances. Given
the above, the CC held that the contested norm was incompatible with the Constitution (Constitutional Court of the Republic of Latvia 2019b).
In 2019, the Latvian CC examined a very important case regarding the right to
protection of the family of a convicted person. The CC assessed the constitutionality
of a legal regulation prohibiting persons convicted of violent criminal offences to
adopt the spouse’s child. The legislator had included in the contested norm an
absolute prohibition that breached the principle of proportionality. Hence, the CC
ruled that the contested norm, insofar as it established an absolute prohibition with
respect to persons who applied to adopt the spouse’s child, was incompatible with
the Constitution (Constitutional Court of the Republic of Latvia 2019f).
Another decision of the Latvian CC that should be mentioned concerned the right
to education of a person who is serving a sentence at an institution for deprivation of
liberty. The applicant who was serving a prison sentence had requested permission
to use a personal computer without an internet connection but with special software.
He needed the computer to work on his doctoral thesis. However, this request was
dismissed. The CC stressed that education is important in places of imprisonment for
fostering the development of a socially positive understanding of values of a
convicted person and his full integration into society after serving the sentence.
Education is one of the main measures of social rehabilitation. The CC ruled that
seeking to ensure a balance between the need to guarantee order and security in a
prison and a person’s right to continue studies and to acquire education at the highest
level, the legal regulation should grant the right to the prison administration to decide
(taking into account the individual situation of a person in question) on the permission or prohibition to use the aids for continuing studies (Constitutional Court of the
Republic of Latvia 2019c).
Different rights of detained persons were scrutinised by the Estonian CRC. For
example, the CRC had to evaluate the size of the ﬂoor space required by the internal
rules of the prison to be compatible with what was expressed in the judgment of the
ECtHR. The CRC admitted that granting only 2.5 m2 per prisoner could be a breach
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of human dignity; however, if supplementary conditions are present, a ﬂoor space of
this size for an inmate may not be seen as a breach of human dignity (Constitutional
Review Chamber 2014).
In this way, the constitutional justice institutions in this region contributed to the
protection of detained persons, by ensuring their rights to inviolability of correspondence, family life, education and even the right to life.

3.3
3.3.1

Constitutional Jurisprudence on Inherent
or Circumstantial Vulnerability
Gender-Based Vulnerability

The constitutional justice institutions of the states on which this research focuses
have dealt with cases on different issues related to gender-based vulnerability.
Several landmark cases should be mentioned here.
A very important conclusion of the Lithuanian CC was adopted in 2017. The case
concerned the constitutionality of the actions of Seimas member Kęstutis Pūkas
against whom an impeachment case had been instituted. The Constitutional Court
examined and evaluated the actions of Seimas member Pūkas as speciﬁed in the
conclusion of the Special Investigation Commission of the Seimas, by which Seimas
member Pūkas had degraded the dignity of the persons holding the positions of his
secretaries and assistants and that of the persons applying for these positions,
interfered with their private life, and discriminated against them.
In its conclusion, the CC noted that sexual harassment amounted to a gross
violation of the Constitution and breached the oath of a member of Parliament. It
was held that the actions of Seimas member Pūkas could be regarded as harassment
based on gender in general and sexual harassment in particular. The CC noted that
one of the forms of discrimination (including the degrading of human dignity),
prohibited under Article 29 of the Constitution is harassment based on gender and
sexual harassment (Constitutional Court of the Republic of Lithuania 2017). With
this conclusion, the Lithuanian CC expressed a clear ‘stop’ at the constitutional level
to the degradation of women and their treatment as sexual objects. This conclusion
encouraged the ‘Me Too’ movement in Lithuania, as women started speaking in
public about the sexual harassment they had experienced (Pūraitė-Andrikienė 2019,
p. 254).
In a recent case, the Latvian CC decided on a different aspect of gender-based
discrimination. The contested norm envisaged differential treatment for adult men
and women who had committed a serious or a particularly serious crime, had been
sentenced to deprivation of liberty and were serving their sentences. The differential
treatment concerned restrictions established for the convicts in communicating with
their families as well as with respect to ﬁnancial restrictions. The CC took into
account that, in the European cultural space, traditional gender roles had signiﬁcantly changed during recent decades and that convicted persons, irrespective of
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their gender, might perceive differently a prison sentence, restrictions related to it as
well as re-socialisation. However, the legal regulation at hand did not consider the
individual risks and needs and envisaged stricter restrictions of rights for men than
for women. Hence, it was recognised that the differential treatment of convicted men
lacked objective and reasonable grounds (Constitutional Court of the Republic of
Latvia 2019d).
However, it must be acknowledged that the jurisprudence of the constitutional
courts of the states in question contains not only positive but also restrictive
examples in the area of the rights of vulnerable persons. As previously mentioned,
the Polish CT experienced very striking and intense restrictions on its activity, which
had a consequent negative inﬂuence on its jurisprudence. In October 2020, the
Polish CT adopted a controversial ruling that outlawed almost all forms of abortion.
The CT ruled that terminations should be illegal even in cases where a foetus is
diagnosed with a serious and irreversible birth defect (Constitutional Tribunal of the
Republic of Poland 2020). The ruling allowed for further tightening of Poland’s
abortion laws, which were already among the strictest in Europe, and prompted the
largest protests since the fall of communism. Reacting to the situation, the European
Parliament adopted a resolution afﬁrming that the ruling to make abortion illegal in
cases involving severe and irreversible foetal defects “puts women’s health and lives
at risk”. Banning that option, would lead to an increase in “unsafe, clandestine and
life-threatening abortions”. The European Parliament underscored that, in line with
ECtHR case law, restrictive abortion laws violate women’s human rights (European
Parliament 2020). This ruling is another example of the political takeover of the
judiciary and the systemic collapse of the rule of law in Poland.
Thus, although some decisions of the constitutional justice institutions have
advanced gender equality and the prevention of gender-based discrimination, the
ruling of the Polish CT on the complete abolition of abortion has contributed to the
opposite trend: the disproportionate restriction of women’s rights.

3.3.2

Persons with Disabilities

As regards persons with disabilities, the constitutional justice institutions have
issued signiﬁcant decisions enhancing protection for this vulnerable group. Especially important are the decisions of the Latvian and Polish constitutional courts in
the area of the rights of persons with mental or intellectual disabilities, in particular
as regards incapacitated persons. Legal incapacity was inherited from Soviet times,
where it was designed not to protect the rights of persons with mental or intellectual
disabilities, but mostly as a means of silencing opponents of the regime (Pūraitė-Andrikienė 2012, p. 75).
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The Latvian CC noted that incapacity8 affects a person’s ability to act independently in all areas of life. A person may not enter into agreements independently in
the areas of work, purchase and sale, may not participate in elections, marry, make a
will and perform other acts that have legal consequences. Therefore, declaring a
person incapacitated restricts the right to inviolability of private life to a very wide
extent. The CC concluded that legal capacity may not be restricted more than is
necessary to protect the rights of a particular person and the restriction must be of
such scope as would be most beneﬁcial and necessary for the individual. In this way,
the CC declared that the impugned provisions disproportionately restricted the right
of a person to the inviolability of private life (Constitutional Court of the Republic of
Latvia 2010).
The Polish CT declared that the fact that the Code of Civil Procedure did not grant
an incapacitated person the right to apply to a court for a review of incapacity and its
scope is contrary to the principle of human dignity enshrined in the Constitution. The
CT emphasised that the right to dignity also means that every individual must be
given an opportunity to develop his or her personality independently. An individual
cannot be the object of another persons’ activities or an instrument for the realisation
of their goals. Restricting the right of an incapacitated person to apply to a court for a
review of incapacity and change of scope does not meet these conditions, as the
incapacitated person becomes an object of the activity of other persons to whom this
right has been granted. Conditions for the restriction of human rights and freedoms
do not apply to human dignity, as this is the only right that cannot be restricted.
Therefore, the violation of the right to dignity cannot be justiﬁed by the need to
protect other interests (Constitutional Tribunal of the Republic of Poland 2007).
The Lithuanian CC also decided on certain issues related to discrimination
against persons with disabilities, particularly in the context of ensuring equal
opportunity to enter state service. In 2018, the CC declared unconstitutional the
provisions of the Law on State Service and of the Law on National Conscription,
which provided that if several applicants taking part in a competition for a position of
a state servant received the same assessment, the priority for appointment to the
position should be given to the applicant who had fulﬁlled his or her military
obligation (Constitutional Court of the Republic of Lithuania 2018). The impugned
legal regulation created less favourable conditions for being appointed to the position of a career state servant or the head of a state-service establishment for those

8

The applicant (who was recognised as lacking capacity) was of the view that the contested norms
infringed her rights to the inviolability of private life. Section 358 of the Civil Law provided: “The
mentally ill, who lack all or a large part of their mental capacity, shall be acknowledged as lacking
the capacity to act and as legally incapable to represent themselves, administer their property and to
deal with it, for which reasons trusteeship may be established for them.” Section 364 of the Civil
Law envisaged: “If a court has found a mentally ill person as having recovered their health, i.e. as
having the capacity to act, it shall direct the orphan’s court to release the trustees from their
appointment after they have submitted an accounting and transferred the property which was
under their administration to the person who has recovered his or her health”.
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citizens exempted from military obligation due to objective circumstances such as
their state of health (among other things, disability).
Constitutional justice institutions in the region have therefore contributed to the
rights of persons with disabilities and their inclusion in society by protecting their
employment (civil service) rights, right to dignity and right to privacy.

3.3.3

Elderly

The question of protecting the elderly and preventing discrimination based on age
has recently started to appear more often before the constitutional justice institutions
of the states in question. This is an area that is apparently developing in the states
under discussion.
In 2020, discrimination based on age was found for the ﬁrst time in the jurisprudence of the Lithuanian CC. The CC declared unconstitutional certain provisions of
the Provisional Law on the State Pensions of Scientists that regulate the conditions
for granting and paying state pensions to scientists. The CC noted that one of the
grounds for discrimination prohibited by Article 29 of the Constitution is the
restriction of human rights based on age. In this ruling, the CC has held that, as
regards persons who carry out scientiﬁc work in Lithuania’s public institutions of
science and studies, there are no differences between those working under the age of
65 and those working after they reach the age of 65 that objectively justify differential treatment when counting scientiﬁc working time in the length of service of a
doctor of science or a habilitated doctor of science. The CC therefore judged this
legal regulation to be a restriction of human rights based on age, which is prohibited
under the Constitution (Constitutional Court of the Republic of Lithuania 2020b).
In another recent case related to employment rights of elderly, the Lithuanian CC
recognised that a provision of the Statute of Vilnius University “Lecturers and
researchers of over 65 years of age are entitled to work at the University if the
Senate approves that a ﬁxed-term employment contract for a period not exceeding
three years is concluded. Upon a decision of the Senate, such a contract may be
renewed once” was in conﬂict with the Constitution insofar as the provision creates
the preconditions for the Senate to approve, at its discretion and in the absence of
criteria known in advance, the conclusion of ﬁxed-term employment contracts with
lecturers and researchers over 65 years of age. The CC ruled that such a legal
regulation created the preconditions for unequal treatment of scientists and lecturers
of over 65 years of age (Constitutional Court of the Republic of Lithuania 2021).
In Estonia, the CRC also contributed to the development of the employment
rights of the elderly. The CRC ruled in one case that certain provisions of the Public
Service Act were unconstitutional because they envisioned the right to terminate
contracts with ofﬁcials when they reached the age of 65 and established compensation for such occasions. The CRC stressed that arbitrary unequal treatment should be
seen as unconstitutional and in this case, there were no rational reasons justifying the
inequality set by the law. The CRC ruled that the unequal treatment of senior-age
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ofﬁcials was unreasonable, unjustiﬁed, and obviously arbitrary (Constitutional
Review Chamber 2007).
In the context of protection for the elderly, we should also look at the constitutional jurisprudence in the area of social security. Since constitutional justice institutions protect not only civil and political rights but also economic and social rights
aimed at diminishing inequality and poverty within society, the signiﬁcant impact of
these institutions on the protection of social security rights should be stressed. This
impact extends to the protection of different vulnerable groups: not only the elderly,
but also to ﬁnancially disadvantaged and disabled persons.
The Lithuanian CC has formulated a broad ofﬁcial constitutional doctrine of
pension rights and social security and has found that the social right to receive a
pension is closely interrelated with other constitutional rights (Birmontienė 2008,
p. 18). The right to receive a pension is consolidated in Article 52 of the Constitution,
in which it is established that the state shall guarantee citizens the right to receive old
age and disability pensions as well as social assistance in the event of unemployment, sickness, widowhood, loss of the breadwinner, and in other cases provided for
by law. In the jurisprudence of the Lithuanian CC, the provisions of Article 52 of the
Constitution have been interpreted in different aspects. For example, in 2007 the CC
stated that, after the types of pensions, the persons entitled to a pension, the bases for
granting and paying pensions, their amounts and conditions have been established
by law, a duty arises for the state to follow the constitutional principles relating to the
protection of legitimate expectations and legal certainty. Even in exceptional cases
(for example, economic crisis, natural disaster, etc., when there is an objective lack
of funds necessary for the payment of pensions), the reduced pensions may only be
paid temporarily (i.e. as long as the extraordinary situation lasts) (Constitutional
Court of the Republic of Lithuania 2007).
The role of the constitutional courts in protecting social security rights was
especially important during the economic crisis. In Latvia, the economic crisis and
budget cuts ﬁrst affected social security rights. In 2009, the Parliament envisaged
many restrictions regarding social security rights for the period 2009–2012, restrictions that were contested before the Latvian CC. The CC acknowledged that, on the
one hand, the enactment of these fundamental rights depends on the resources at the
disposal of the state and society; however, on the other hand, if any rights to social
protection are included in the fundamental law, the state may not to refuse the
enactment of these rights (inter alia Constitutional Court of the Republic of
Latvia 2009).
Although Lithuania, Latvia, Estonia and Poland have recovered from the economic crisis of 2008 and no further considerable budget-cut measures regarding
social security rights have been taken, cases on social security matters are still
pending before the constitutional justice institutions. This testiﬁes to the fact that
social rights remain topical for the societies of these states, namely, that there are
many persons and groups of persons for whom social security rights are crucial. For
example, in Latvia, the average income is still among the lowest in the EU. The
difference between the income and the number of high-level earners and the
low-level earners is the highest in the EU, which makes a considerable part of
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Latvian society highly dependent on state support (Dupate 2016, p. 140). The
situation is more or less similar in other states under discussion. The role of the
constitutional justice institutions therefore remains crucial in controlling the just,
sustainable and reasonable distribution of the available public resources and thus
protecting the most vulnerable groups of the population.

4 Concluding Remarks
Constitutional justice institutions in Lithuania, Latvia, Estonia and Poland have
formulated a broad ofﬁcial constitutional doctrine on various issues concerning the
protection of human rights and freedoms in general and the protection of the rights of
vulnerable groups in particular. Many of the challenges along the way to the
protection of vulnerable groups in the constitutional justice institutions of these
states were similar. The constitutional jurisprudence of these states reveals that
stereotypes prevailing in a society may not serve as a constitutional justiﬁcation
for denying fundamental rights to a person or a group of persons in a democratic
state governed by the rule of law.
Constitutional justice institutions in the states under discussion, when deciding on
issues related to minority rights, are dealing with the challenge to ensure balance in
society by creating a favourable environment for vulnerable groups and, at the same
time, ensuring due respect for constitutional values. The constitutional jurisprudence
of these institutions has enhanced the protection of detained persons and signiﬁcantly contributed to the prevention of discrimination based on gender, disability and
age, as well as to the protection of social security rights. However, the recent ruling
of the Polish CT on the complete abolition of abortion has contributed to the
opposite trend: disproportionate restriction of women’s rights.
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Part II

Legal Protection of Groups with Inherent
Vulnerability

Protection of Child Rights in Family Cases
in Lithuania and Estonia
Inga Kudinavičiūtė-Michailovienė and Triin Uusen-Nacke

Abstract Protection for the rights of the child is the fundamental principle and a
guiding idea in family policy, laws and case law in Europe. One of the main rights of
the child in the context of family law is to maintain regular relations with both
parents. Many mechanisms are designed to strengthen families, to assist them in
bringing up children and to cope with difﬁculties that arise. Nevertheless, couples
often separate and the courts are then called to settle parental disputes related to
custody rights, to designate the residential parent, and establish visitation rights and
maintenance obligations.
This chapter analyses Lithuanian and Estonian case law offering an overview of
the leading cases and revealing the main problems that occur in resolving family
disputes related to children. In addition, to complete the picture, the authors brieﬂy
present the relevant legal regulations in their countries.
The authors’ analysis of the case law shows that the designation of the residential
parent, establishment of the contact regime and participation rights in the upbringing
of the child are closely interlinked. As a result, these issues are typically dealt with
together by national courts, which seek to balance the interests of the parents and the
rights of the child. The case law leads to the conclusion that parents quite often abuse
their parental authority and fail to respect the child’s right to maintain personal
contact with a non-residential parent, thus not only breaching the child’s rights but
also limiting the second parent’s possibility to participate in the child’s life. To
minimise this risk, the courts often establish very detailed visiting and contact rules
and take other measures to ensure that the best interests of the child are observed.
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1 Introduction
Protection of children’s rights is a global priority. In many countries, children are
considered separate legal persons with independent rights and responsibilities.
Nevertheless, the enforcement of child rights and protection of the child’s interests
depends primarily on those who are morally and legally entitled to ensure their
realisation, i.e., parents, custodians (foster parents) and other family members.
The divorce rate in Lithuania approximates half of all marriages, i.e., about
10,000 divorces annually. Many disputes related to divorce or separation involve
children’s interests, such as their place of residence and contact arrangements. In
Lithuania, the number of cases concerning legal issues related to family relations is
more than 15,000 cases annually (i.e., in 2020—15,709 cases, in 2019—18,066).
The Constitution of the Republic of Lithuania (1992) provides that “The family
shall be the basis of society and the State”, “Family, motherhood, fatherhood and
childhood shall be under the care and protection of the State” (Article 38). To ensure
optimal enforcement of these provisions, the State introduced legal measures into the
Civil Code and other laws that would secure the environment supporting family
integrity and the best conditions for performing family functions important for
individual and society alike.
In all probability, the national legislator intended to adapt legal regulations to the
new reality that was posing a threat to health and life, while maintaining the right to
family relations, i.e., communication with a non-residential parent, expressing the
child’s viewpoint, etc. In many cases, the right for parents to communicate with their
children is established by the court rulings specifying the order of communication
for the non-residential parent (time, place, frequency, etc.) and the child’s place of
residence. Even in the absence of a court ruling, both parents are equal in terms of
their rights and duties regarding their children. There are two key legal acts in this
ﬁeld—the Civil Code (2000, CC) and the Law on the Fundamentals of the Protection
of the Rights of the Child (1996)—that regulate the main rights of the child and
parental responsibilities in Lithuania.
Lithuanian legislation does not provide speciﬁc criteria for determining the
child’s place of residence or for the contact arrangements and parental involvement
in the child’s upbringing. One could assert that the best interests of the child are
perhaps the only unquestionable criterion to be considered in the resolution of
disputes concerning the child. During dispute resolution, it is therefore important
to determine what is most beneﬁcial to the child and assess the impact that one or
another decision would have on the child, not only at the time of the decision but also
in the foreseeable future. Given that the best interests of the child represent both a
long-established but also still-evolving concept, courts are given wide discretion to
apply an individual approach to the various aspects of a dispute. Hearing out the
opinion of the child in such disputes is important and should be considered a
fundamental, albeit not an absolute, principle. Lithuanian legislation does not set a
minimum age for the enforcement of the right to be heard, but the child’s maturity
and other aspects (such as whether the child’s opinion matches the child’s interests,
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or the circumstances that contributed to the formation of the child’s opinion, etc.)
must be taken into consideration.
As regards the protection of the best interests of the child, the Constitution of the
Republic of Estonia (1992) takes precedence in national law. The ﬁeld of application
of Article 27(1) of the Constitution is constitutional family law. Article 27(3) of the
Constitution imposes a constitutional obligation on parents to raise and care for their
children, while the fourth sentence of the same section provides for the obligation of
the state to protect children (Madise et al. 2020). This constitutional obligation ﬁrst
and foremost serves the interests of children, safeguarding their right to be taken care
of by their parents. Section Article 27(4) of the Constitution concerns protection
issues inside the family, in particular the protection of children whose parents do not
provide sufﬁcient care, neglect the children, mistreat or abuse them (Alexy 2001).
The Estonian Family Law Act (2010) regulates, inter alia, the rights and obligations arising from family relationships, the general legal relationship between parents and the child, and the rights and obligations of parents. To a considerable extent,
the law of the Federal Republic of Germany was used as a model for developing the
rules concerning the legal relationship of parents and children. Drawing up the new
Family Law Act took much longer than was the case for other instruments of private
law, and as a result, this Act has remained largely unchanged. One reason could be
the sensitivity of the ﬁeld of application of family law (Varul 1995): any change
would affect a large proportion of society (Kullerkupp et al. 2016).
In 2016, the new Child Protection Act of the Republic of Estonia came into force
(Lastekaitseseadus 2014), providing for the internationally recognised rights, freedoms and obligations of the child, as well as their protection. In Article 4, the Act
deﬁnes the child’s well-being as the condition supporting the development of the
child in which the physical, medical, psychological, emotional, social, cognitive,
educational and economic needs of the child are satisﬁed. The primary liability for
ensuring the child’s rights and well-being lies with the parent or with the person
raising the child.
This chapter reveals the main issues related to protecting and enforcing the child’s
best interests when parents separate and start living apart. The authors analyse the
national legal regulations and case law related to the child’s interests, particularly
where the child’s residence and contact order have to be determined.

2 Determining the Child’s Residence: The Lithuanian
Approach
The principle of priority for the rights and interests of the child is embedded in the
legal system of Lithuania (Article 3.3(1) of the Civil Code 2000 (CC); Article 4 of
the Law on the Fundamentals of the Protection of the Rights of the Child (1996);
Article 3 UN Convention on the Rights of the Child (1989)). This means that the
adoption of legal acts and their enforcement, as well as resolution of the issues not
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covered by existing legislation or any other actions concerning the child, should
always be checked against the best interests of the child to make sure they are not
compromised (Senate of Lithuanian Supreme Court 2002). The principle of priority
for the rights and interests of the child must be respected in court disputes regarding
child residence and child contact arrangements as well as any other issues
concerning the interests of the child.
Article 3.168(2) of the Civil Code stipulates that children cannot be separated
from their parents against their will, unless provided for by law. Both father and
mother are deemed to have equal rights and responsibilities as regards their children,
irrespective of whether the child was born to a married or unmarried couple, after
divorce, judicial nullity of the marriage or separation (CC, Article 3.156). Therefore,
even when the child’s residence is assigned to one of the parents by a court ruling,
both parents have equal rights and duty to properly educate and bring up the child,
care for his or her health, as well as to provide for maintenance (CC, Article 3.155
(2)). According to Article 3.169(2) of the CC, in the event of a dispute over the
child’s residence, the child’s residence shall be determined by a residence order
awarded by the court in favour of one of the parents.
Mutual agreement between the parents regarding the residence of their child is
always welcome (CC, Article 3.53(3)), because judicial resolution of such disputes
often goes against the interests of the child, causing emotional distress. The best
interest of the child should be a mandatory criterion in choosing the most appropriate
option for the resolution of a parental dispute regarding the child’s residence. It
should also be noted that the nature of the child’s interests is difﬁcult to deﬁne, so the
courts often struggle when they have to determine this in each particular case.
Neither Lithuanian, nor international law provides clear guidelines on determining
and protecting the child’s interests in speciﬁc situations. The legal literature notes
that the content of this principle and its implications are often case-speciﬁc (Sagatys
2006). In determining the nature of the child’s interests, the court must follow
objective criteria, because even the parents may have a different understanding of
the child’s interests, depending on their own views, education, moral or other
qualities.
The Senate of the Lithuanian Supreme Court (2002) has stated that, when
deciding on the child’s residence in parental disputes, courts should identify and
clarify the following legally signiﬁcant facts: (i) the wishes and views of the child;
(ii) the possibilities and efforts of each parent to ensure the implementation of the
basic rights and duties of the child set forth in the legislation, using also the support
provided by the state; (iii) the family environment of each parent, i.e., by identifying
and assessing the living conditions the child would be subject to when the court
issues a residence order in favour of one of the parents. For the latter, the court
should assess (i) the degree of attachment of the child to each of the parents, siblings
(and other relatives); (ii) the moral and other personality traits of each parent; (iii) the
attitude of each parent towards the child’s upbringing and development (Supreme
Court 2010); (iv) the contribution of each parent to the upbringing, maintenance and
care of the child prior to the dispute; (v) the relationship between the child and each
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parent (Supreme Court 2005; Supreme Court 2010);1 (vi) the ability of each parent to
create conditions for the child’s living, upbringing and development (taking into
consideration the type of work, working regime, material situation, and other
circumstances of each parent) (Supreme Court 2005; Supreme Court 2006); and
(vii) the attitude of the father’s (mother’s) cohabitant or spouse towards the child.
Once these legally signiﬁcant facts are identiﬁed, the court must assess them against
the interests of each child. The Supreme Court of Lithuania has concluded that the
optimal residence order is issued when the broad consent of all the interested parties,
and especially of the child concerned, is achieved (Supreme Court 2018). The abovementioned resolution of the Senate of the Lithuanian Supreme Court undoubtedly
plays a signiﬁcant role, even if it does not provide an exhaustive list of the problems
encountered by the courts when tackling disputes concerning child residence.
There are several practical challenges in resolving disputes concerning child
residence. As noted above, these are principally determining the content of the
child’s interests in a speciﬁc case; understanding and correctly applying the principle
of equal rights for both parents in relation to the child; identifying the child’s opinion
and ﬁnding the right balance between it and the child’s interests (Sagatys 2013,
p. 474).
It should be emphasised that no parent should receive preferential treatment due
to their sex, race, nationality, language, origin, social status, religion, beliefs or
attitudes, as both parents have equal rights and responsibilities for raising the child.2
Although the Court of Cassation notes that the principle of gender tolerance must be
respected, i.e., the sex of the parents cannot be a determining factor for establishing
the child’s residence with the father or mother, statistical evidence suggests that
residence with the mother is prevalent. The age of the child is one of the criteria
explaining this trend. For example, in one case, the court underlined that “maternal
custody will be more in line with the interests of the young child, does not violate the
principle of equality of parental rights and responsibilities, as a non-residential
parent retains all rights and responsibilities to the child - representing the child’s
interests, defending their rights, caring for the child’s physical development, education, growth and development, etc.” (Supreme Court 2006a–d; Supreme Court
2009a). In yet another case, the court established that “The defendant, as a father,
can fully realize himself in the new family, while for the plaintiff their son is the only
child to whom she can devote all her time, care and love” (District Court 2012;
Supreme Court 2013). These examples suggest that courts usually determine that
young children who, due to their age and immaturity, are unable to express their
opinion, should reside with their mother, based primarily on their closer emotional
connection with her.

1

The Supreme Court recognised the importance of the emotional state of the child when he or she
communicates with each of the parents.
2
This was conﬁrmed in the following cases: Supreme Court 2006, Supreme Court 2008, Supreme
Court 2009(a), Supreme Court 2009(b), Supreme Court 2010(a), Supreme Court 2010(b), Supreme
Court 2011, etc.
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In each case, the court ex ofﬁcio must identify the speciﬁc nature of the best
interests of the child as determined by the environment and individual characteristics
of the child: sex, age, health, individual character, hobbies, desires, talents, etc.
Moreover, the court cannot single out a particular factor, but must assess the child’s
interests as a whole (Supreme Court 2006a). This presumes that, when issuing a
residence order, the court must not limit itself to assessing the parents’ efforts and
possibilities as regards exercising parental authority, the family living conditions,
particularities of each parent’s character, the nature of the child-father (mother)
relationship, and the child’s attachment to each parent. It also has to weigh all
these factors against the best interests of the child, taking into account the child’s
own opinion.3 Special consideration must be given to the child’s wishes but his or
her opinion should not be absolute. The views of the child should be given due
weight in accordance with the child’s age and maturity (Article 12, UN Convention
on the Rights of the Child (1989), Supreme Court 2005b–d). For instance, the court
emphasised in one case that it “determines the residence of the minor son with the
plaintiff (the father), based not on the wishes of the parents, who are equal according
to the law, but on those of the child, because they do not compromise the interests of
the child”. Moreover, “since, in principle, there is no qualitative difference between
the two parents, it is reasonable to expect that a good relationship between the child
and the mother can be nurtured by the defendant on the basis of the right of contact”
(Supreme Court 2010).
Assessment of the child’s wishes also depends on the justiﬁcation for them
provided by the child, because the child may wish to reside with the parent who is
less caring, demanding, etc.; however that would go against the interests of the child
(Supreme Court 2009a). When a child is found to be insufﬁciently mature to express
his or her wishes, these wishes are given less consideration or may be ignored
altogether. For instance, in one case (Supreme Court 2020a), due to her young
age, the child concerned was unable to express which parent she preferred to live
with, and therefore was not heard at the court hearing. However, following the
reopening of the proceedings, the panel of judges took into account that the girl had
already reached a sufﬁcient age and noted that effective respect for family life
requires that the future father-child relationship be determined on the basis of current
rather than past circumstances. It should be mentioned that the father had appealed to
the European Court of Human Rights (ECtHR) prior to the reopening of the
3

According to Lithuanian laws: In considering any question related to a child, the latter, if capable
of formulating his or her views, must be heard directly or, where that is impossible, through a
representative. Any decisions on such a question must be taken with regard to the child’s wishes
unless they are contrary to the child’s interests (Article 3.164 CC). When adjudicating on disputes
over children, the court must hear a child capable of expressing his or her views and ascertain the
wishes of the child (Article 3.177 CC). A child’s opinion can be expressed orally, in writing, or in
other ways selected by the child. The statement of a child who has reached the age of fourteen about
his agreement or disagreement with the claim must be expressed in writing or entered in the minutes
of the hearing. When the child expresses his or her opinion orally, the court may request the child to
sign a standard form of consent or disagreement with the claim. // The Code of Civil Procedure of
the Republic of Lithuania // Valstybės žinios [Ofﬁcial Gazette]. 2002. No.36-1340, art. 380.
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proceedings. The latter concluded that the Republic of Lithuania had breached the
provisions of Article 8 of the European Convention of Human Rights (ECHR), and
more speciﬁcally, that the national courts failed to properly consider the evidence
provided by the plaintiff (the father) as to why the minor child should reside with
him. The courts had insisted that the attachment of the child to each parent, as well as
the suitability of each residence, would be assessed at a later stage of the process, but
eventually it was established that, although both parents were deemed suitable to
take care of the child, there was no need to change the habitual residence of the minor
which had been temporarily established with the mother for the time of the proceedings (Širvinskas v. Lithuania 2019).
There are cases where parents request shared custody of the child, wherein the
child alternatively resides with each parent for a determined period. This arrangement seeks to ensure equal opportunities (in terms of time) for the child to communicate with both parents, as this would be in the best interest of the child. However,
this model of child residence is somewhat controversial from a regulatory perspective because the legal regulations provide for the child’s place of residence being
assigned to one of the parents; moreover, it is the residential parent who has the right
and obligation to administer the child’s property and the maintenance contributions
received from the non-residential parent. On the other hand, case law already
contains some signs of an emerging model of shared custody established by mutual
consent of both parents and includes equal division of the time spent with the child
(the 50:50 time-division principle), although it also takes into consideration the
interests of the child, relations between the parents, the distance between their places
of residence and, especially, the age of the child.

3 Child Contact Arrangements and Various Aspects
of Their Enforcement in Lithuanian Law
The free movement of persons in the EU is leading to a variety of family forms and
child upbringing models becoming a common and tolerable phenomenon. Over the
last decade, Lithuania has been facing high migration rates and the emergence of a
trans-national family model where family members reside in different national states
and their daily routines transcend the boundaries of a single national state. This new
lifestyle brings essential transformations to the family and modiﬁes its functions
(Maslauskaitė and Stankūnienė 2007). The courts are increasingly involved not only
in disputes concerning the establishment of the child’s residence but also in disputes
regarding maintaining contact with both parents.
The possibility of maintaining contact with both parents is of material importance
to any child. The law must guarantee the continuous right of the child to be in contact
with both parents, regardless of whether they live together, or separately with special
emphasis on joint upbringing. This position is stated in various legal instruments
(e.g., the UN Convention on the Rights of the Child (1989)), as well as in the
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principles of the Commission on European Family Law (CEFL) related to parental
responsibilities (Boele-Woelki et al. 2007).
Lithuanian case law conﬁrms that the residential parent is more intensively
involved in the upbringing of the child, without diminishing the right of the
non-residential parent to participate in that process, nor exempting him or her from
that duty. To that end, the law obliges the residential parent to refrain from any
obstruction to the communication of the non-residential parent with the child and
participation in his or her upbringing. This principle was also established in the
interest of children, so that they could be brought up by both parents (Supreme Court
2005d).
In their communication with the child, both parents should aim to contribute to
his or her upbringing, rather than to merely meet the child. ‘Visitation rights’ should
be distinguished from the ‘right of contact’ with a separately living child. The ‘right
of contact’ is a means to secure permanent and direct involvement in the upbringing
of a child when the child’s place of residence has been established with another
parent, while ‘visitation rights’ are provided by the law in order to prevent the loss of
the child’s bonds with the non-residential parent (Tamošiūnienė and Kudinavičiūtė-Michailovienė 2013, p. 77). Both parents must therefore enjoy equal opportunities
to communicate with the child. Moreover, the case law provides that parents have
not only the right but also the duty to communicate with their children. The Court of
Cassation points out that failure by the parents to carry out their duty of communicating with their child results in a breach of the child’s rights and interests, thereby
exposing them to sanctions in the form of limiting parental authority. The case law
emphasises that the possibility of limiting parental authority does not prevent the
court from imposing a ﬁne on the parents for non-compliance with the ruling
establishing the child contact order at the request of the bailiff responsible for its
enforcement (Supreme Court 2019; Supreme Court of Lithuania 2020(b)).
Lithuanian case law prioritises maximum communication with the child. The
principle of maximum involvement in the upbringing of the child (Art. 3.175(2) of
the CC) signiﬁes that no restrictions should be made on the non-residential parent’s
access to the child, unless required in the best interests of the child. The courts
issuing rulings on the maximum or minimum contact regime should assess whether
the maximum regime proposed by one of the parties is in the best interest of the
child, and whether the age and daily agenda of the child might not render the ruling
practically unenforceable. Following the best interest of the child, the court must also
take into consideration the mutual relationship of the parents, their behaviour, their
place of residence and material circumstances, as well as the attitude of other family
members towards the child, etc. (Supreme Court 2002).
According to the principles of the equality of parental rights and responsibilities
and the maximum involvement of both parents in the child’s upbringing, when the
court determines child contact arrangements for the non-residential parent, communication with the child is restricted only when necessary to ensure the child’s best
interests. However, in the absence of any reason to restrict the participation of the
non-residential parent in the upbringing of the child, the court is not always obliged
to issue a child arrangement order providing for equal division of the time spent by
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the child with each parent. It should be noted that in such cases, the child contact
arrangements for the non-residential parent established by the court should be
primarily focused on dividing as equally as possible the time that the child spends
with each parent on weekends, public holidays and vacations, as well as on designating certain hours that the child can spend with the non-residential parent on
working days without compromising the child’s routine agenda (Supreme Court
2016(b)).
The proper exercise of a child’s right to communicate with a parent means that
communication takes place in a manner, form and time best meeting the child’s
needs, taking into account his or her age, lifestyle, habits, desires, etc. (Supreme
Court 2019). In one Lithuanian case, the father’s contact with his son did not include
Saturdays (the Sabbath in the Judaic tradition), which resulted in restrictions on
practising his faith together with his son by performing rites and teaching his
religious doctrines (Supreme Court 2020e). In that case, the Court concluded that
the plaintiff’s right to respect for family life (Article 8(1) of the ECHR) was
restricted to the extent that the plaintiff was in general prevented from communicating with his son on Saturdays. Concomitantly, the plaintiff’s freedom of religion,
enshrined in Article 9(1) of the Convention, was also restricted.
The Court of Cassation has ruled that non-residential parents should not seek to
establish contact arrangements serving their own convenience. The best interests of
the child are paramount. Regardless of the relations between the two parents, child
contact must ensure safe communication between the child and the parents, so that
the child feels equally important to both of them, has equal access to them with the
necessary ﬂexibility, i.e., they are available when the child needs them most, and
they both show interest and care (Supreme Court 2016a, 2020f).
In addition, the Court of Cassation has repeatedly emphasised the importance of
the duty of cooperation between the parties (parents), as proper enforcement of a
court ruling (order) on child contact arrangements involves not only refraining from
actions that make enforcement impossible, but also the obligation to actively take all
measures necessary to achieve the purpose of the ruling: contact between the child
and the non-residential parent and the restoration and preservation of their bond.
Thus, the case law takes the view that in cases where the parents no longer live
together, the right of contact between the child and the non-residential parent must
be preserved. The court points out that if the father-child relationship has been
weakened, both parents should take initiatives and measures to restore and/or
strengthen the relationship and ensure the child’s right to be brought up and
supervised not only by the mother but also by the father (Supreme Court 2020d).
On the other hand, both psychologists and child protection professionals insist that
the child should be integrated into the non-residential parent’s family, but that this
should not be done suddenly; instead, some consistency and a certain transition
period are needed rather than drastic actions, which in this case can be understood as
prolonged communication with the child (lasting throughout the weekend and/or the
entire week without interruptions), involving a fundamental change in his or her
environment (Supreme Court 2018).
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It should also be mentioned that the rights and interests of the child should be
protected primarily by the parents, but at the state level the courts and other
institutions and organisations are also involved. When hearing a case concerning
the establishment of a child’s arrangement order, the court may face the issue of
setting a transitional period for child contact arrangements in cooperation with
psychologists or other experts. If the parents are not willing to cooperate in this
matter and fail to propose any speciﬁc solutions to the problem (such as meeting
locations, candidates prepared to provide psychological counselling, etc.), or their
proposals go against the best interests of the child, the court has a duty to be
proactive and should identify the required circumstances (i.e., potential service
providers, possible venues for meeting with the child, etc.) by involving institutions
and bodies responsible for the protection of the rights of the child. The court ruling
should also specify the particular duties of the parents related to the child contact
location or involvement of a psychologist, and, if necessary, also resolve the issue of
payment for these services (Supreme Court 2021a).
This interpretation by national courts is based on the case law of the ECtHR. The
ECtHR has ruled in similar cases that the re-establishment of the relationship
between a parent and a child who has been living for some period with another
parent must not be carried out hastily and may require preparatory measures
(Sylvester v. Austria, 2003, Gluhakovič v. Croatia, 2011; Diamante and Pelliccioni
v. San Marino, 2011). While examining the petitions, emphasis was put on the
general principle that some waiting time is in the best interests of the child;
re-establishment of the bond with the child in such delicate situations may demand
long-term efforts from all the interested parties; in this area, the responsibilities of the
state are not absolute and are more a matter of measures than of outcome (Cristescu
v. Romania, 2012).
In each case, the contact regime should be tailored to meet the best interests of the
child and to be feasible for the non-residential parent. Case-law analysis (covering
both national courts and the ECtHR) suggests that most problems related to the
inappropriate enforcement of the right of contact or its failure occur in cases where
the parents reside in different countries.
For example, in the ECtHR case Manic v Lithuania (2015), the plaintiff (father)
appealed to the ECtHR blaming Lithuanian institutions for inaction and disregard of
his interests in enforcing the ruling of a British court on the contact regime with his
underage son living in Lithuania with his mother. The Court stated that the
corresponding authorities failed to enforce Article 8 of the ECHR and to protect
the plaintiff’s right to live with his family. The ECtHR did not establish the contact
regime, as that was the competence of national courts. A Lithuanian specialised court
for that case (Supreme Court 2015) concluded that, in the absence of agreement
between the parents regarding the contact regime, the court which would be hearing
the case should take into consideration all the circumstances established by both the
British and Lithuanian competent authorities, because setting the contact regime
cannot be a goal in itself. The contact regime aims above all to preserve and restore
the bond between the child and the non-residential parent, when this bond has been
weakened or lost. The development of a child as an integral personality requires
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support and care from both parents. The child must be sure that he or she is equally
important to both parents, and that each of them is accessible when needed most. The
parents should share a common goal: to guarantee their child a secure connection
with both of them. Prolonged conﬂicts and litigation between the parents prevent the
settlement of a new relationship and routine that would give the child a sense of
security. That, however, cannot be an excuse to limit the child’s contacts with the
non-residential parent. Regular and direct communication with the non-residential
parent is the child’s right; therefore the parents must enforce this right, and the
mother must provide conditions for the child to meet the father at a time convenient
for the child.
In another case, Z. J. v Lithuania (2014), the ECtHR looked ﬁrst at whether the
plaintiff’s right of contact with his children had been breached. The court took into
consideration that Lithuanian courts had in principle accepted the plaintiff’s right to
live together with his children, and although they had provisionally declined his
request, they acted in the best interests of the children in accordance with Article 8 of
the ECHR, the national law and international instruments. No breach of the ECHR
was thus detected in that case.
It should be noted that, even in special circumstances (e.g., during a quarantine),
the child’s right to communicate with a parent and, accordingly, the right and duty of
the parent must be exercised. For example, in one case (Supreme Court 2021a), it
was found that the mother did not allow the non-residential father to communicate
with their daughter, because: (i) the father was a doctor working at a hospital and
therefore subject to a higher risk of infection, (ii) elderly grandparents were residing
together with the child, and they fell into the high-risk group in terms of COVID-19
infection. The Court of Cassation concluded that these arguments failed to serve as
sufﬁcient grounds for restricting the father’s direct contact with the child. As its ﬁrst
argument, the court noted that if the father were infected during the period of the
dispute when his direct contacts with the child were restricted, he would have been
subject to self-isolation or other safety measures that would have prevented direct
contact with the child as incompatible with her best interests. However, the working
environment of the father is not his household environment, and every employer is
responsible for providing the safest possible working conditions. Doctors or other
medical staff have not been singled out as a group of individuals who should be
subjected to additional quarantine measures simply because they happen to work in a
health care institution that, among others, also treats COVID-19 patients. As its
second argument, the court underlined that the persons who belong to a vulnerable
group in terms of COVID-19 infection represent an important circumstance that
should be taken into consideration when deciding on the enforcement of child
contact arrangements; however, the very fact that the child will meet in person and
communicate with the non-residential parent should not be treated as an inherent risk
factor if no other safe living measures are imposed. Thus, concluded the court, the
establishment of a quarantine regime can lead to special living arrangements and safe
living measures. However, the protection of the common interest in a democratic
state governed by the rule of law cannot deny a speciﬁc human right or freedom in
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general, and the imposition of special living arrangements should not be equated
with the denial of the right to family protection.
Building upon earlier case law, the Court of Cassation has recently articulated
several basic principles of communication between the child and the non-residential
parent. First, child contact arrangements must ensure the best interests of the child.
Second, child contact arrangements must ensure safe, direct and continuous communication with the non-residential parent at all times. Third, in cases where one
parent does not communicate with the child or prevents the other parent from doing
so, the court may impose sanctions on both parents or on one of them for
non-compliance with the court-ordered contact arrangements, or improper implementation of them, if this would conform to the best interests of the child. Furthermore, in cases where, for one reason or another, direct communication between the
father (mother) and the child is not in the best interests of the child, indirect family
ties between the father (mother) and the child must be ensured by using a mediator or
any other appropriate means. Moreover, the court must assess the child’s interests in
the long-term perspective when deciding on the child’s contact arrangements;
therefore, even if for one reason or another the child’s communication with the
father (mother) may be complicated at the present time, the court must assess
whether restricting contacts will not harm the child’s interests in the future. Since
the court must also assess whether the child contact arrangements it establishes can
be realistically implemented, in cases where the child categorically refuses to
communicate with the father (mother), efforts must be made to identify the reasons
for such hostility, to assess the relationship between the parent in question and the
child before adopting a ruling or making any changes to it during its enforcement,
and to implement all necessary measures for removing or mitigating those reasons
(possibly by involving a mediator to ensure indirect communication between the
child and the parent). Lastly, children experience emotional distress not only as the
result of ongoing parental conﬂict, but also because some parents try to justify their
non-compliance with contact arrangements by referring to the child’s opinion (i.e.,
by claiming that children themselves avoid those contacts); therefore, the court must
strive to strike the right balance between assessing the importance of the child’s
opinion and wishes and the child’s inherent interest in building, cherishing and
developing a closer bond with the non-residential parent (Supreme Court 2021a).
The court also emphasises that, although child contact arrangements must be
enforced, enforcement should not be limited to formal procedures and should
contribute to achieving their true purpose of maintaining healthy and safe family
relations between the child and the non-residential parent. Therefore, by mutual
consent the parents may change where necessary the child contact arrangements
established by the court, and in case of disagreement, either apply for interim
protection measures, change the child contact arrangements, or apply for
non-compliance sanctions. In general, court decisions on child contact arrangements
must be clear, comprehensible and practically enforceable, which means that they
must set out the speciﬁc obligations of the parties to the case (Supreme Court
2021b).
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It can be concluded that the case law of Lithuanian courts concerning child
contact arrangements complies in principle with the basic requirements and principles arising from the obligation of the state to protect the personal rights enshrined in
the ECHR. The non-residential parent’s communication with the child and participation in his or her upbringing is recognised as an important element of the child’s
development, on the basis of which the presumption of such communication is
established. Recognition is given to the principle of maximum communication
between the non-residential parent and the child and to the freedom of the
non-residential parent to choose the means of communication, as well as to the
principle that communication between the child and the non-residential parent can
only be restricted in exceptional cases, i.e., when such communication would be
contrary to the best interests of the child. The relationship with the child and
parenting arrangements are recognised as on-going in nature; therefore, if there is
a change in the factual circumstances that could compromise the interests of the
child, such as the manner or conditions of parental communication with the child and
participation in his or her upbringing, each parent has the right to apply to the court
for a change in the child contact arrangements (Sagatys 2013, p. 483).

4 The Right of Custody in Estonia
In 2010, rules concerning the parent-child relationship underwent signiﬁcant change
in Estonia with the adoption of the new Family Law Act (2010, FLA). The FLA
instituted the legal concept of right of custody that was absent in the earlier law
(Explanatory memorandum to the FLA). According to Article 116 FLA, parents
have equal rights and obligations with respect to their children unless otherwise
provided by law.
Parents who are married to each other have joint custody of their child. If the
parents are not married to each other at the time of birth of the child, they have joint
right of custody unless they expressed the wish to leave the right of custody to only
one of the parents upon submitting the declarations of intention concerning the
acknowledgement of paternity (Article 117 FLA). As a result, major decisions
about a child’s life are as a rule made jointly by the parents exercising joint right
of custody. If parents fail to reach an agreement, a court may, at the request of a
parent, grant powers of decision to one parent in a matter signiﬁcant for the child
(Article 119 FLA). The joint right of custody may be terminated only where this is in
the interests of the child (Articles 123 and 137 FLA).
Parents unanimously exercise joint right of custody with respect to their child and
perform the custodial obligation on their own responsibility, considering the
all-round well-being of the child. The Civil Chamber of the Supreme Court
(SCCC) has stressed that the extent of the parents’ rights and duties in safeguarding
the rights and well-being of the child is equal. If one of the parents does not perform
his or her duty to safeguard the rights and well-being of the child as required, the
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other parent is entitled to apply to the court to implement the measures necessary for
securing the best interests of the child (SCCC 2020).
The parent with right of custody is the legal representative of the child (Article
120 FLA). Parents who have joint custody have a joint right of representation, which
they must exercise jointly and in solidarity as provided in Article 118 (1) FLA, so
that both parents are involved in decisions regarding the child. Separated parents
retain joint custody and, moreover, the mere fact that one parent lives part of the time
abroad due to work arrangements does not lead to termination of the joint custody.
At the same time, both parents sharing the right of custody should not hinder making
custodial decisions concerning the child. Joint custody over the child’s place of
residence may be terminated where the parents fail to make decisions in matters
concerning custody of the child without tension and disagreement and attempts to
direct them towards cooperation and mediation procedures or other possibilities for
reaching an agreement have been unsuccessful (SCCCo 2-16-5794, p. 16). Measures
restricting parental custody may be implemented by the court.
There have not been many applications to ECtHR from Estonia concerning
the child and parent relationship, and the Estonian courts seldom use references to
the rulings of ECtHR in their decisions. In the ECtHR case Suur v Estonia (2020) the
father ﬁled a complaint under Article 8 of the Convention regarding the ending of
joint custody over his son, the granting of full custody to the child’s mother and the
limiting of his contact rights with the child. The child had been living with his
mother after his parents’ relationship had ended and the father had not seen him since
January 2011 when he had been approximately three years old. By the time the
domestic proceedings started in 2015, the child was approximately seven and a half
years old. A guardian ad litem was appointed in respect of the child and throughout
the proceedings the domestic courts sought opinions from the guardian as well as
from the specialists of the local municipalities where either the child and his mother
or the applicant lived.
The ECtHR concluded that the domestic proceedings were guided by the overall
aim of ﬁnding an amicable solution that would be in the best interests of the child.
The domestic courts did not consider solely the opinion of the child. They took into
account the overall circumstances as well as the opinions expressed by the specialists
of the involved local municipalities and the child’s representative. The proceedings,
which lasted approximately two and a half years at three levels of jurisdiction cannot
be considered unreasonably lengthy.
The ECtHR acknowledged the applicant’s argument that the ending of joint
custody was not necessary as substantially the same outcome could have been
achieved by partial transfer of custody to the mother supplemented by her being
granted the power to decide on some other individual matters that the parents
disagreed on. The Court was not convinced that such a solution would have been
in the best interests of the child, as this could entail further proceedings over granting
the power to decide some speciﬁc matters to one or the other parent,. The Court
found that there had been no violation of Article 8 of the Convention.
Likewise, the power of decision is a new legal institution designed for cases
where legally separated parents have maintained joint custody. Parents who are

Protection of Child Rights in Family Cases in Lithuania and Estonia

95

permanently separated continue to have joint custody and jointly decide on essential
matters relating to the child. Shortly after the enactment of the FLA, the Supreme
Court pointed out that, according to Article 119(1) FLA, a court should not itself
decide on a matter signiﬁcant for the child but grant one parent the power to decide
the matter alone, i.e., without the other parent (SCCC 2011b).
If parents cannot come to a joint decision as to which parent the child will live
with after the parents are legally separated, the court may preserve common custody
but grant one parent the sole power of decision over the child’s place of residence. In
doing so, however, the court has to keep in mind that granting one parent the right to
determine the child’s place of residence also concerns the ability of each parent to
raise and care for the child. In addition, the court may limit temporally the sole right
of custody, i.e., grant sole right of custody to one parent for the period during which
the other parent cannot exercise the right of custody due to a factual obstacle (e.g.,
being temporarily absent). Considering the wishes of the parents, the court may also
order alternating custody, when parents agree that the child should live alternately
with one parent and the other and this is in the best interests of the child (SCCC
2011b). In recent years, increased public scrutiny has been given to disputes over the
child’s place of residence after the legal separation of the parents.
Cases brought before the courts in matters of the right of custody often arise from
the wish of one parent to change the place of residence, including to a foreign
country. The Supreme Court has ruled that, although the best interests of the child
are presumably served by maintaining a stable living environment and existing
social relationships, if a court has to decide over partial termination of joint custody
in a situation where one parent wishes to move to a foreign country with the child,
the court shall also take into account the child’s ties with each parent. The tie
between the child and the parent who is moving abroad may be so strong as to
outweigh the harmful effects caused by the change of surroundings and separation
from the other parent (SCCC 2016).

5 Suspension, Restriction and Termination of the Right
of Custody in Estonia
If a child’s physical, mental or emotional well-being or property are endangered due
to abuse of the parent’s right of custody, neglect of the child, inability of the parents
to perform their obligations or the conduct of a third person, and the parents do not
wish or are unable to prevent the concomitant danger, the court shall apply the
necessary measures (Article 134(1) FLA). The court may make decisions arising
from the right of custody in place of a parent, issue warnings and precepts, impose
prohibitions and require the parents to observe the instructions of the agency
speciﬁed by the court, (i.e., the competent local government ofﬁcials).
The court may restrict the right of custody over a person or property by
prohibiting the performance of certain acts or a certain type of act. For instance,
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courts have forbidden parents to use alcohol, ordered parents to treat alcoholism or
drug addiction, to use support services provided by the local government, such as the
service of a support person, to follow the instructions of the local government in
raising the child, to submit to family reconciliation or counselling (in case of
disagreements between the parents), or to take the child to a doctor and adhere to
the treatment regime (Study on awarding child custody 2013).
The court may deprive a parent of the right of custody in full only if other
measures have not yielded any results or if there is reason to presume that the
application of the measures is insufﬁcient to prevent danger (Article 135 FLA). In
applying measures restricting the rights of a parent, the court must consider both the
child’s interests and the parent’s rights and choose the measures least restrictive of
the parent’s rights to ensure the well-being of the child. When selecting the measures, the court must bear in mind the principle of family autonomy and, if possible,
give preference to the measures that support the family and help to reinforce or
restore the connection between a parent and child. The court may apply measures
separating a parent and child, e.g., separating a child from the parent and depriving
the parent entirely of the right to care for the child (custody over person) only if the
measures supporting the legal relationship of parent and child have not yielded the
desired outcome or it is obvious that supportive measures cannot remove the threat to
the well-being of the child (SCCC 2016a).
The measures applied by the court must be appropriate and proportionate (SCCC
2010). The fact that a parent cannot independently manage the family’s daily life and
contribute to the child’s development, or lacks the means to support the family, does
not in itself constitute grounds for depriving the parent of custody rights. According
to the Supreme Court, where this is the case, it is generally justiﬁed to provide the
parent with help and supervision in raising the child (SCCC 2012b). For instance, the
Supreme Court held in one case that to revoke the custodial right of a parent it is not
sufﬁcient for the courts to establish that the mother of the two children had a
borderline personality disorder, did not adhere to the treatment regime, could not
independently cope with her two children when visiting them in the shelter, avoided
contacting specialists and receiving guidance and had only selectively accepted the
supportive measures offered by the petitioner. Even if the children had special needs
and the mother needed continuous support and monitoring in raising them, the courts
must determine whether the mental state and health of the mother allowed her to
exercise custody without compromising the safety of the children. Consequently, the
health status of the mother needed to be ascertained (SCCC 2-18-3628, pp. 15–19).
This stance of the Supreme Court should be critically evaluated, however, particularly in the case of an infant whose well-being depends solely and directly on the
capabilities of the parent.
In the case of a parent’s extended inability to exercise the right of custody, the
court shall suspend the parent’s right of custody under Article 140(1) FLA.
Implementing this provision, the Supreme Court has concluded that if the parent
exercising the sole right of custody is imprisoned, cannot take care of the child and
protect his or her rights and interests, the parent’s right of custody is suspended and
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custody is transferred to the other parent or a guardian is appointed for the child
(SCCC 2016b).
The judgement of the Supreme Court in civil case 2-18-16690 set a precedent for
the applicability of provisional legal protection to reporting on children’s issues in
the media. The Supreme Court held that reporting on a child’s issues in the media
affects not only the child’s personality rights but also, through the right of custody,
the parent’s rights regarding the common child. Exercise of the joint right of custody
as provided in PKS Article 118 is also affected. Thus, reporting on the child’s issues
in the media is covered by the provisional regulation concerning the legal
relationship.

6 Access Rights in Estonian Law
Article 143 FLA provides for the mutual right of a child and the parent to maintain
personal contact. Unlike the right of custody, the right of access between a child and
his or her parent is not a new legal concept in Estonian family law. The FLA also
imposes on a parent the basic duty to maintain contact with the child, as well as to
refrain from obstructing the other parent’s access to the child. The court can rule on
issues concerning the right of access considering the best interests of the child
(which can, in essence, mean restrictions on exercising the right of access for one
parent or both), and these decisions are binding on third parties.
Right of access does not presume that the parent has custodial rights over the
child, and thus a parent who does not have custody of a child generally does have the
right of access. Parents are a child’s legal parents as provided in the Family Law Act,
and therefore, according to Estonian law, the biological father whose paternity has
not been established pursuant to the procedure provided by law (Article 82 FLA) is
not considered a parent entitled to access.
The Supreme Court has afﬁrmed in numerous rulings that a parent may deny
access to the other parent living separately only if contact with the latter would not be
in the best interests of the child, including where contact would have an adverse
effect on the child. As a rule, only considerations based on the well-being of the child
can justify restricting the right of access (Kõve 2018). According to Article
143 (3) FLA, a court may restrict the right of access or the enforcement of earlier
decisions concerning the right of access, or terminate the exercise of the right of
access or the enforcement of earlier decisions concerning the right of access, if
contact between a parent and the child is inconsistent with the interests of the child
and would harm the child’s health and development. A court may decide this also on
its own initiative (Article 143 (5) FLA) (SCCC 2018a, 2017a, 2012).
The Supreme Court held that if one parent applies for termination of access
arrangements regarding the child, denying the application does not deprive the
parent of the right of access to the child. Where the lower courts found that contact
between the father and child would not be compatible with the child’s best interests
and would harm the health and development of the child, these courts should have
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restricted the contact between the father and child or terminated exercise of the right
of access (SCCC 2017a).
In determining the right of access, the court should primarily consider the child’s
well-being. A signiﬁcant number of access cases before the courts concern situations
where parents reside in different countries. The Supreme Court has held that it is
generally in the best interests of the child to maintain contact with both parents even
if the parents reside in different countries, and access should be limited only if this
would prejudice the interests of the child (SCCC 2018b). As a rule, it is in the best
interests of the child to communicate also with the parent living abroad, including in
the everyday environment of that parent, to enable the child to experience the life,
language and culture of the parent living separately. Therefore, a parent’s desire to
communicate with the child in his or her everyday environment in addition to the
surroundings familiar to the child is not in itself contrary to the best interests of the
child or harmful to the child by default. However, in determining the access
arrangements with a parent living abroad it is important to prevent travelling from
becoming unduly burdensome for the child, and thus it is for the court to evaluate
whether and to what extent a child’s contact with the parent in a foreign country is in
the child’s best interests considering all the circumstances and the legitimate interests of the parents in each individual case (SCCC 2014). Suitable access arrangements should be based on the circumstances of each individual case, taking into
account the habitual daily routine, age and development stage of the child, and
preventing travelling from becoming an excessive burden for the child.
The Supreme Court has clariﬁed (SCCC 2018b) that, in each case concerning
access arrangements for a parent and child, the duration and means of contact are to
be determined on an individual basis. It would be incorrect to assume, in all matters
relating to the modalities of access to the child, that the child should visit the parent
every other weekend. In the speciﬁc circumstances of an individual case, this
expectation might not result in a solution that is in the best interests of the child.
In Estonia, shared residence of the child was not accepted for a long time.
Recently, however, the Supreme Court delivered a precedential judgement
recognising this type of arrangement. In the case at issue, the child was a
pre-schooler, the parents lived in different border towns and the court-ordered access
arrangements covered only the period before the child became of school age. The
majority of the Civil Chamber held that it is within judicial discretion to determine
access arrangements in such a way that the child resides alternately for two weeks
with each parent. The Supreme Court noted that this conclusion is in line with recent
developments in Europe. The resolution of the Council of Europe (2015) “Equality
and shared parental responsibility: the role of fathers” calls on the Member States to
ensure the equality of parents and suggests at p 5.5 that legislation should include the
principle of shared residence following a separation, except for cases of domestic
violence or a threat to the child’s well-being.
As regards the decision of the Civil Chamber of the Supreme Court in which the
Supreme Court agreed to a child’s shared residence in different countries, there were
several dissenting opinions. The judges who signed one of the dissenting opinions
(Dissenting opinion Supreme Court in civil case no. 2-17-3347) disagreed with the
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majority opinion of the Civil Chamber that it is in line with the best interests of the
child to travel every two weeks from the home of one parent in Estonia to the home
of the other parent in another country and vice versa. The dissenting judges found
that the need to safeguard a stable everyday routine and the opportunity for the child
to develop normally cannot depend on how parents have arranged their relationship,
how many countries they have lived in, the parents’ decision to reside in different
countries or the child’s nationality. In particular, the dissenting judges disagreed
with the justiﬁcation that the child is accustomed to travelling, as a habitual behaviour detrimental to the child cannot be in the child’s best interests (including the
interests of physical and mental health and development). The Supreme Court judges
also found that a child’s shared residence with both parents can be viable under a
court decision only where this does not bring about considerable changes in the daily
routine and environment and does not adversely affect the health and development of
the child. For instance, noted the dissenting judges, shared residence with both
parents could be conceivable in the same city or municipal area if the child can go
to the same pre-school or school and the distances between the different homes and
the school are reasonable. Shared residence ordered by a court is not in the best
interests of the child if the parents do not cooperate in following the ordered
arrangements, as the possible beneﬁt derived from the disruption of the child’s
habitual routine does not outweigh the negative consequences of the disruption.
This dissenting opinion reﬂects polarisation within the society on the issue of which
kind of access arrangement is in the best interests of the child and whether courts can
apply shared residence to the child notwithstanding the will of the parents.
The procedural aspects for determining a parent’s rights regarding the child and
regulation of access to the child are set out in the Estonian Code of Civil Procedure.
Under Article 550(1)(2), the determination of a parent’s rights, including depriving a
parent of parental rights, and the modalities of contact with the child are dealt with by
a non-contentious procedure resting on the principle of investigation, which obliges
the court to investigate the facts of its own motion (SCCC 2013(a), 2019, 2010).
An important element of the procedure is the child’s will: according to Article
5521 CCP, in matters concerning a child, the court hears a child of at least ten years
of age in person unless otherwise provided by law. It follows from the ﬁrst sentence
of Article 558 (1) CCP that the court also hears the parents in a proceeding pertaining
to the rights of a parent over a child. The opinion of the child is one of the
components for determining the child’s interests, and hearing the child in person
has a signiﬁcant meaning for the judicial proceedings (Kõve 2018). In proceedings
pertaining to minors or guardianship, the court asks the position of a rural municipality or city government.
According to Article 561(1), in a proceeding pertaining to a child, the court shall
try, as early as possible and at each stage of the proceedings, to direct the participants
towards settling the matter by agreement. For this, the court shall hear the participants as early as possible and draw their attention to the possibility to seek assistance
from a family counsellor (SCCCo 3-2-1-91-14, p. 16).
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7 Problems with Enforcing Court Decisions Concerning
Right of Access According to Estonian Law
Recently, problems with enforcing court decisions concerning the right of access
have come to public attention in Estonia, as there have been cases where the liable
party refuses to comply with the judgement or where having access to the child has
become complicated for the parent living apart due to legal separation. Enforcement
of a court decision entails a conﬂict between the rights and interests of parents. In
matters relating to access to the child, the child’s rights and interests must also be
considered and these do not necessarily coincide with those of the parents (SCCC
2013b). A judgement concerning the modalities of access to a child stands out from
others, in that it may be difﬁcult to execute by strictly following the principle of
formalisation, that is, by acting solely on the basis of the conclusion of the judgement
without any further consideration (dissenting opinion of the judges of the Supreme
Court case no 3-2-1-4-13).
In 2017, the Ministry of Justice published a comparative analysis of judgements
arranging access to the child and their enforcement (Göttig and Uusen-Nacke 2017).
The analysis revealed that in 2015 the Chancellor of Justice had underlined the
problems of Estonian enforcement procedures and concluded that the enforcement
proceedings concerning access to the child as provided in Article 179 of the Code of
Enforcement Procedure are in conﬂict with Article 14 and Article 27(4) of the
Constitution: in enforcement proceedings, a bailiff cannot refuse enforcement taking
the best interests of the child as a primary consideration, provided that the maturity
and level of development permit the child to express his or her will and the child’s
declaration of intent has been evaluated by a person having speciﬁc expertise; in
addition, the child is not guaranteed the right to be heard. The Code of Enforcement
Procedure allows the use of force in respect of a child and does not guarantee a fair
balance between the interests of a child and those of the parent who brought the
enforcement proceedings, putting the interests of the parent demanding access ahead
of the interests of the child (Memorandum of the Chancellor of Justice 2015).
In mid-2019, the Ministry of Justice published Intention to develop Draft on
Amendments to the Family Law Act, the Code of Civil Procedure and the Code of
Enforcement Procedure (Draft on Amendments to the FLA 2019), aimed at ﬁnding
solutions to the issues regarding proceedings for matters of access rights and
enforcement of judgements. The basic idea of the draft was to reinforce the best
interests of children in the civil and enforcement proceedings.
The Ministry of Justice outlined three main shortcomings in the existing legal
framework. The applicable procedural law does not provide general time limits for
court proceedings concerning the relationship between parent and child. Nevertheless, the speed with which a solution is found plays an especially important role in
disputes about children. Second, the existing legal provisions set limitations on the
active role of the judiciary in regulating contact between the child and parent. In
matters of access to the child, implementation of enforcement measures is currently
within the competence of the bailiff. The bailiff, however, cannot choose between
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different means of enforcement and is empowered to implement these only in the
way and to the degree prescribed by the court. The third and very important
shortcoming in the current law is the option to use force against a child to enforce
access arrangements.
The draft drawn up by the Ministry of Justice has been criticised by several
stakeholders as regards the feasibility and effectiveness of the measures proposed
and has consequently been put on hold with no changes currently expected in the
existing law.

8 Concluding Remarks
Parental responsibilities are a collection of rights and duties aimed at promoting and
safeguarding the welfare of the child. They encompass in particular: care, protection
and education; maintenance of personal relationships; determination of residence;
administration of property, and legal representation. Child residence arrangements
are unquestionably linked to another legal consequence, child contact arrangements:
each child must be guaranteed the possibility of having a personal relationship with
the non-residential parent, and each parent must respect that relationship. Child
contact arrangements must be tailor-made for each particular case, so that they are
in the best interests of the child, and the non-residential parent is able to abide
by them.
Shared (alternating or dual) residence of the child is not covered by the existing
legislation of the Republic of Lithuania. However, in Lithuanian case law, the
possibility of shared residence is presupposed by child contact orders that include
arrangements for identical periods of time to be spent with each parent. Thus, the
possibility of these child contact arrangements for the non-residential parent cannot
be completely rejected, even if they are not speciﬁcally covered by legislation. It
should be noted that a child contact order of this type can only be issued by the court
in exceptional cases, wherein: (i) both parents agree and consent; (ii) the court
establishes that such arrangements would be in the best interests of the child; (iii)
the child who is capable of expressing his or her opinion also approves these
arrangements.
The law must guarantee that the child always has the right to maintain a
relationship with both parents, regardless of whether the parents live together or
separately, and the importance of joint upbringing is given special emphasis. This
position is reiterated not only in various pieces of legislation, but also in the
principles of the Commission on European Family Law (CEFL) regarding parental
responsibility.
While the new Estonian Family Law Act has remained without considerable
changes for nearly a decade since its coming into force in 2010, problems with the
enforcement of court decisions concerning the right of access have recently come to
public attention in Estonia, as there have been cases where the liable party refuses to
comply with the judgement or where having access to the child has become
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complicated for the parent living apart due to legal separation. The guidance
provided by the Supreme Court and the growing number of disputes have brought
the courts to set out the modalities of access in considerable detail. The right of
custody is a concept in Estonian law to which all authorities applying the law have
had to adapt. For ten years, both the lower courts and the Supreme Court of Estonia
have applied the rules of the right of custody in their case law and helped to interpret
legal provisions.
Analyses of the case law of both states (Lithuania and Estonia) disclose the
importance of the child’s best interests and the wide discretion and signiﬁcant
ﬂexibility of the courts in making decisions. Most rulings of the courts reveal the
priority given to the child’s needs and the best way of enforcing them. Moreover,
every case related with child interests is individual according to the factual circumstances, which requires the courts to go deep into the details in order to determine the
best solution for the child.

References
Books and Articles
Alexy R (2001) Põhiõigused Eesti põhiseaduses, Juridica Eriväljaanne
Boele-Woelki K et al (2007) Principles of European Family Law regarding parental responsibilities.
Intersentia
Göttig T, Uusen-Nacke T (2017) Lapsega suhtlust korraldav kohtulahend ja selle täitmine. Võrdlev
analüüs. https://www.just.ee/sites/www.just.ee/ﬁles/suhtlusoiguse_uuring27112017.pdf
Kullerkupp K, Uusen-Nacke T, Kerstna-Vaks K (2016) Ühine vara, eraldi võlad: võlausaldajate
nõuete rahuldamine abikaasade ühisvara arvel. Juridica 7:440–456
Madise Ü et al (ed) (2020) Eesti Vabariigi Põhiseadus. Annotated edition. K. Paron § 27 https://
pohiseadus.ee/sisu/3498
Maslauskaitė A, Stankūnienė V (2007) Šeima abipus sienų: Lietuvos transnacionalinės šeimos
genezė, funkcijos, raidos perspektyvos. Vilnius TMO, STI
Sagatys G (2006) Vaiko teisė į šeimos ryšius. Vilnius TIC
Sagatys G (2013) Šeimos teisinių santykių turinys. Lietuvos Respublikos civilinis kodeksas:
pirmieji dešimt galiojimo metų. Vilnius MRU, pp 441–516
Tamošiūnienė E, Kudinavičiūtė-Michailovienė I (eds) (2013) Šeimos bylų nagrinėjimo ir teismo
sprendimų vykdymo ypatumai. Mokslo studija. Vilnius MRU
Tsiviilkohtumenetluse seadustik III. Kommenteeritud väljaanne (Code of Civil Procedure III.
Annotated edition. In Estonian). V. Kõve et al. (Ed). (2018), 56. ptk 3. jg comment 7.6
(T. Göttig, T. Uusen-Nacke)
Vanema hooldusõiguse määramise uuring, Tartu Ülikooli sotsiaalteaduslike rakendusuuringute
keskus RAKE (Study on awarding child custody, Centre for Applied Social Sciences (CASS)
at the University of Tartu), 2013
Varul P (1995) Austatud lugeja! Juridica, 1, (1995), 1

Protection of Child Rights in Family Cases in Lithuania and Estonia

103

Legal Acts
Constitution of the Republic of Lithuania, 1993. Vilnius: LWUP edition
Constitution of the Republic of Estonia [Eesti Vabariigi põhiseadus. RT 1992, 26, 349; RT I,
15.05.2015, 2 in Estonian], available in English at https://www.riigiteataja.ee/en/eli/
530122020003/consolide
Convention on the rights of the Child. Ofﬁcial Gazette. 1995 No. 60-1501
Civil Code of the Republic of Lithuania. Ofﬁcial Gazette, 2000, No. 74
Code of Civil Procedure of the Republic of Lithuania. Ofﬁcial Gazette. 2002. No. 36-1340
Law of the Republic of Lithuania of 14 March 1996 on the Fundamentals of the Protection of the
Rights of the Child. Ofﬁcial Gazette, 1996-04-12, No. 33-807.
Family Law act of Estonia. Perekonnaseadus RT I 2009, 60, 395; RT I, 27.10.2020,
15 (in Estonian), available in English at https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/50
7022018005/consolide.
Lastekaitseseadus RT I, 06.12.2014, 1; RT I, 12.12.2018, 49 (in Estonian), Child Protection Act
available in English at https://www.riigiteataja.ee/en/eli/511012019009/consolide
Tsiviilkohtumenetluse seadustik (Code of Civil Procedure, adopted on 20 April 2005). - RT I 2005,
26, 197; RT I, 04.01.2021, 41 (in Estonian), available in English at https://www.riigiteataja.ee/
en/eli/522062020001/consolide

Case Law [Lithuania]
Širvinskas v. Lithuania, Application No. 21243/17, ECtHR, 23 July 2019
Manic v. Lithuania, Application No. 46600/11, ECtHR, 13 January 2015 01 13
Z. J. v. Lithuania, Application No. 60092/12, ECtHR, 29 April 2014
Sylvester v. Austria, Application No. 36812/97 and 40104/98, ECtHR, 24 April 2003
Gluhakovič v. Croatia, Application No. 21188/09, ECtHR, 12 April 2011
Diamante and Pelliccioni v. San Marino Application No. 32250/08, ECtHR, 27 September 2011
Cristescu v. Romania, Application No. 13589/07, ECtHR, 10 January 2012
Suur v Estonia, Application No. 41736/18, ECtHR, 20 October 2020
Ruling of Supreme Court of Lithuania of 3/06/2002 in civil case No. 3K-3-1006/2002
Ruling of Supreme Court of Lithuania of 10/01/2005 in civil case No. 3K-3-27/2005 (a)
Ruling of Supreme Court of Lithuania of 30/03/2005 in civil case No. 3K-3-176/2005 (b)
Ruling of Supreme Court of Lithuania of 06/04/2005 in civil case No. 3K-3-242/2005 (c)
Ruling of Supreme Court of Lithuania of 8/05/2005 in civil case No.3K-3-30/2005 (d)
Ruling of Supreme Court of Lithuania of 27/06/2005 in civil case No. 3K-3-357/2005 (e)
Ruling of Supreme Court of Lithuania of 04/01/2006 in civil case No. 3K-3-15/2006 (a)
Ruling of Supreme Court of Lithuania of 29/05/2006 in civil case No. 3K-3-357/2006 (b)
Ruling of Supreme Court of Lithuania of 10/05/2006 in civil case No. 3K-3-320/2006 (c)
Ruling of Supreme Court of Lithuania of 21/06/2006 in civil case No. 3K-3-419/2006 (d)
Ruling of Supreme Court of Lithuania of 16/12/2008 in civil case No. 3K-3-606/2008
Ruling of Supreme Court of Lithuania of 20/03/ 2009 in civil case No. 3K-3-49/2009 (a)
Ruling of Supreme Court of Lithuania of 05/05/2009 in civil case No. 3K-3-192/2009 (b)
Ruling of Supreme Court of Lithuania of 01/02/2010 in civil case No.3K-3-24/2010 (a)
Ruling of Supreme Court of Lithuania of 08/02/2010 min civil case No. 3K-3-41/2010 (b)
Ruling of Supreme Court of Lithuania of 22/04/2011 in civil case No.3K-3-195/2011 (a)
Ruling of Supreme Court of Lithuania of 29/03/2011 in civil case No. 3K-3-141/2011 (b)
Ruling of Supreme Court of Lithuania of 26/04/2013 in civil case No. 3K-3-269/2013
Ruling of Supreme Court of Lithuania of 8/05/2015 in civil case No. 3K-3-335-313/2015
Ruling of Supreme Court of Lithuania of 03/02/2016 in civil case No. 3K-3-16-706/2016 (a)

104

I. Kudinavičiūtė-Michailovienė and T. Uusen-Nacke

Ruling of Supreme Court of Lithuania of 19/02/2016 in civil case No. 3K-3-99-969/2016 (b)
Ruling of Supreme Court of Lithuania of 1/06/2018 in civil case No. 3K-3-241-687/2018
Ruling of Supreme Court of Lithuania of 24/04/2019 in civil case No. e3K-3-160-378/2019
Ruling of Supreme Court of Lithuania of 08/01/2020 in civil case No. 3K-3-113-378/2020(a)
Ruling of Supreme Court of Lithuania of 28/02/ 2020 in civil case No. 3K-3-35-969/2020 (b)
Ruling of Supreme Court of Lithuania of 19/03/ 2020 in civil case No. e3K-3-71-687/2020 (c)
Ruling of Supreme Court of Lithuania of 02/04/2020 in civil case No. e3K-3-164-687/2020 (d)
Ruling of Supreme Court of Lithuania of 30/06/2020 in civil case No. e3K-3-177-969-2020 (e)
Ruling of Supreme Court of Lithuania 03/12/2020 in civil case No. e3K-3-483-611/2020 (f)
Ruling of Supreme Court of Lithuania of 3/03/2021 in civil case No. 3K-3-157-916/2021 (a)
Ruling of Supreme Court of Lithuania of 17/03/2021 in civil case No. e3K-3-207-378/2021 (b)
Ruling of Vilnius District Court of 03/09/2012 in civil case No. 2A-1540-450/2012
Senate of the Lithuanian Supreme Court Resolution No. 35 on overview of the case law on
determining the residence of minors whose parents live separately, approved 21 June 2002 //
Case Law. Issue No. 17 of 2002

Case Law [Estonia]
Order of the Civil Chamber of the Supreme Court 27 April 2009 No. 3-2-1-45-09
Order of the Civil Chamber of the Supreme Court 17 May 2010 No. 3-2-1-42-10
Order of the Civil Chamber of the Supreme Court 4 May 2011 No. 3-2-1-13-11 (a)
Decision of the Civil Chamber of the Supreme Court of 7 June 2011 No. 3-2-1-45-11 (b)
Order of the Civil Chamber of the Supreme Court 14 March 2012 No. 3-2-1-6-12 (a)
Order of the Civil Chamber of the Supreme Court 14 November 2012 No. 3-2-1-121-12(b)
Order of the Civil Chamber of the Supreme Court 17 April 2013 No. 3-2-1-46-13 (a)
Order of the Supreme Court en banc 17 December 2013 No. 3-2-1-4-13(b)
Order of the Civil Chamber of the Supreme Court 5 November 2014 No. 3-2-1-113-14
Order of the Civil Chamber of the Supreme Court 16 September 2015 No. 3-2-1-78-15
Order of the Civil Chamber of the Supreme Court 12 February 2016 No. 3-2-1-159-15 (a)
Order of the Civil Chamber of the Supreme Court 11 May 2016 No. 3-2-1-26-16 (b)
Order of the Civil Chamber of the Supreme Court 11 January 2017 No. 3-2-1-138-16 (a)
Order of the Civil Chamber of the Supreme Court 22 November 2017 No. 2-16-5794(b)
Order of the Civil Chamber of the Supreme Court 6 April 2018 No. 2-15-16111 (a)
Order of the Civil Chamber of the Supreme Court 7 December 2018 No. 2-17-3347 (b)
Order of the Civil Chamber of the Supreme Court 29 April 2020 No. 2-18-19295
Dissenting opinion of the judges of the Supreme Court Tõnu Anton, Peeter Jerofejev, Indrek
Koolmeister, Ants Kull, Villu Kõve and Tambet Tampuu in case No. 3-2-1-4-13, supported
by the judge of the Supreme Court Henn Jõks in points 6–10 and 18
Dissenting opinion of the judges of the Supreme Court Peeter Jerofejev and Tambet Tampuu about
the order of the Supreme Court in civil case No. 2-17-3347

Other Resources
Explanatory memorandum to the Family Law Act (FLA)(Perekonnaseaduse seletuskiri). https://
www.riigikogu.ee/tegevus/eelnoud/eelnou/982033c7-c2e1-2ce6-0479-ef2bf925488b/
Perekonnaseadus (in Estonian).

Protection of Child Rights in Family Cases in Lithuania and Estonia

105

Memorandum of the Chancellor of Justice 27.03.2015 No. 6-8/131398/1501356: täitemenetluse
seadustiku kooskõlla viimine põhiseadusega (Bringing the Code of Enforcement Procedure into
conformity with the Constitution). www.oiguskantsler.ee
Vanema hooldusõiguse määramise uuring, Tartu Ülikooli sotsiaalteaduslike rakendusuuringute
keskus RAKE (Study on awarding child custody, Centre for Applied Social Sciences (CASS)
at the University of Tartu), 2013, p 4.1.2. https://www.riigikantselei.ee/sites/default/ﬁles/
content-editors/TOF/TOF_uuringud/32_vanema_hooldusoiguse_maaramise_uuring_
loppraport.pdf
Göttig T, Uusen-Nacke T (2017) Lapsega suhtlust korraldav kohtulahend ja selle täitmine. Võrdlev
analüüs. https://www.just.ee/sites/www.just.ee/ﬁles/suhtlusoiguse_uuring27112017.pdf
Intention to develop Draft on Amendments to the Family Law Act, the Code of Civil Procedure and
the Code of Enforcement Procedure (2019). https://www.just.ee/sites/www.just.ee/ﬁles/vtk_
suhtlusoigus_15.04.19_1.pdf
Statistic of Lithuanian Courts. https://www.teismai.lt/data/public/uploads/2021/03/teismu-veiklosataskaita-2020.pdf

Inga Kudinavičiūtė-Michailovienė is a professor of the Institute of Private Law at Mykolas
Romeris University in Lithuania and has been teaching family law for almost twenty years. She is a
member of the Lithuanian Bar Association -(attorney at law) and represents clients in family law
issues. In addition, she is a national expert of the Commission on European Family Law (CEFL), a
member of Academic Network FL-EUR and a member of the International Society of Family Law
(ISFL).
Prof. Kudinavičiūtė-Michailovienė is an author of a diverse range of articles (including monographs, scientiﬁc studies in family law matters) written in Lithuanian or English. Her main ﬁelds of
research are family law, children’s rights, uniﬁcation and harmonization of family law (cross-border
aspect).
Triin Uusen-Nacke is a judge at Tartu Circuit Court and is currently the Chief of the Civil
Chamber. She is also a visiting lecturer at the University of Tartu and over the years has taught
family law and the general part of civil law. For several years, she has acted as a trainer at
professional training courses for judges and court ofﬁcials in the ﬁeld of family law.
Dr Uusen-Nacke is a contributing author to many academic texts and commentaries in the ﬁelds
of civil law and family law. Her areas of expertise are legal guardianship and the legal relationship
between children and parents. She is a national expert in the Commission on European Family Law
(CEFL).

Protection of Women’s Rights in Lithuania,
Estonia and Poland: In Search of Balance
Between Work and Family Life
Ingrida Mačernytė-Panomariovienė, Merle Erikson,
and Tatjana Wrocławska

Abstract This chapter analyses the protection of the rights of women with family
responsibilities in the working environment in Lithuania, Poland and Estonia,
focusing on measures aimed to assist coordinating work with family duties. Regarding the countries concerned, the chapter will ﬁrstly discuss the scope of legal
protection against discrimination based on sex and equal opportunities for women
in the ﬁeld of employment. The authors will present the relevant recent policy
documents seeking to identify what steps have been taken at the state level to
strengthen the position of women in the ﬁeld of employment.
Secondly, legal regulations designed to reconcile work and family life (to achieve
a work-life balance) will be analysed and evaluated. The analysis will cover the
possibilities for part-time and ﬂexi-time employment, the right to ask employers to
provide women temporarily with work corresponding to their state of health;
maternity leave; caring responsibilities (including parental leave and its division
between parents); the possibilities for reducing and adjusting working time taking
into account caring responsibilities; prohibition on terminating an employment
contract during maternity/parental leave; restrictions on and speciﬁcations for the
termination of employment contracts by an employer; special protection in the case
of the illegal termination of an employment contract by the employer.

I. Mačernytė-Panomariovienė (*)
Law Institute, Lithuanian Centre for Social Sciences, Vilnius, Lithuania
e-mail: ingrida.macernyte@teise.org
M. Erikson
School of Law, University of Tartu, Tartu, Estonia
e-mail: merle.erikson@ut.ee
T. Wrocławska
University of Lodz, Faculty of Law and Administration, Lodz, Poland
e-mail: twroclawska@wpia.uni.lodz.pl
© The Author(s), under exclusive license to Springer Nature Switzerland AG 2022
A. Limantė, D. Pūraitė-Andrikienė (eds.), Legal Protection of Vulnerable Groups
in Lithuania, Latvia, Estonia and Poland, European Union and its Neighbours in a
Globalized World 8, https://doi.org/10.1007/978-3-031-06998-7_5

107

108

I. Mačernytė-Panomariovienė et al.

1 Introduction
In Lithuania, Poland and Estonia, as elsewhere in the world, family responsibilities
are mainly borne by women. Women give birth to and care for children and elderly
parents or other family members in need of care. Numerous studies conducted in the
above states show that, despite women’s relatively good education and high participation in the labour market, work and activities related to family life and the home
are still considered to be predominantly female dominated (Human Rights Monitoring Institute, 2020; Hansson 2013, p. 36; Szewczyk 2017). Changes are slow as, in
countries across the world, adults tend to mirror the division of paid and unpaid
labour they witnessed in the attitudes and behaviours of their own parents (ILO
2019). This became particularly evident during the quarantine imposed due to the
Covid-19 pandemic: women—including those with jobs—do more housework and
have less leisure time than their male partners (Lewis 2020).
Recent studies reveal that the dual employment of women in the market and
family care economies (Rakauskienė et al. 2019) and the unequal distribution of
family obligations, childcare, and household duties are the main obstacles to
women’s integration into the labour market, and to gender equality in general
terms (Andrikienė and Vaičiūnienė 2016; CSO 2018). This is particularly challenging for single parents, most of whom are women (Maldonado and Nieuwenhuis
2015).
In this context, it is necessary to assess how labour rights ensuring the work-life
balance of women impact their employment. This chapter analyses whether Lithuanian, Estonian and Polish legislation ensures equal treatment for women with
family responsibilities in employment and whether the legal measures allow for
the reconciliation of work and family responsibilities. The chapter consists of two
parts: the ﬁrst will analyse the legislative provisions prohibiting discrimination based
on family responsibilities and the second will analyse the provisions helping to
reconcile work and family responsibilities such as raising and caring for children and
caring for other family members.

2 Prohibition on Discrimination Against Employees
with Family Responsibilities
2.1

Situation in Lithuania

Provisions prohibiting gender discrimination are established in the Constitution of
the Republic of Lithuania (1992, Article 29) and other legislation, for example the
Labour Code of the Republic of Lithuania (2002, 2016, LC), the Law on Civil
Service (2000), the Law on Safety and Health at Work (2003), the Law on State
Social Insurance (1991), the Equal Opportunities Act for Women and Men (1998,
2016, EOAWM), the Equal Opportunities Act (2003, 2016, EOA).
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The Constitution (1992) contains the general principle of equality. Pursuant to
Article 29(1) of the Constitution, all persons shall be equal before the law, the courts,
and other state institutions and ofﬁcials. Section 29(2) clariﬁes that this means the
prohibition of restrictions on the rights of the human being, or the prohibition of
privileges, in other words the prohibition of discrimination (Davulis 2020).
The LC therefore mentions explicitly only the principle of equality and
non-discrimination, leaving it for the equality legislation to deﬁne the major concepts (Davulis 2020). The EOAWM (2016) and the EOA (2016) introduce the
central concepts, provide basic rules, deﬁne the scope of their application, and
establish the mechanisms for supervision and enforcement. Both laws provide for
a ban on discrimination based on sex, but the EOAWM (2016) speciﬁes the grounds
for non-discrimination: to prohibit any discrimination based on a person’s sex,
especially when it comes to marital or family status. The EOA (2016) refers to the
employer’s obligation to implement equal opportunities at work and in the civil
service; the EOAWM (2016) refers to actions of the employer or the employer’s
representative that are found to violate equal rights for women and men. Discrimination is prohibited in the following situations: the establishment of conditions for
access to employment, including selection criteria and recruitment conditions;
promotion; entry into employment contracts; the establishment of working conditions; giving instructions; remuneration; the termination of an employment contract;
the right not to experience harassment and sexual harassment; the right not to be
prosecuted and to be protected from hostile behaviour or negative consequences if
the employee complains about discrimination or is involved in a discrimination case
(EAOWM, Article 6 (2016); EAO, Article 7(2016)).
Section 48(1) of the Constitution also lays down the right to fair remuneration for
work, where the concept of ‘fair remuneration’ (in accordance with the jurisprudence
of the Constitutional Court, 2001) also includes the principle of remuneration
without discrimination (Davulis 2020). Gender equality regulated by the European
Union (EU) labour law and the LC (2002) establish the requirement for equal pay for
men and women, i.e., that payment for the same work or work of equal value for men
and women must be calculated based on equal criteria and measurement units.
Despite these legal requirements, the reality demonstrates different overall tendencies: although equal rights are universally declared for all citizens, the implementation of the principle of equal opportunity is ineffective and a “signiﬁcant gap
between formal and genuine gender equality remains” (Dromantaitė-Stancikienė
and Gineitienė 2010). Social and economic indicators in both the EU and Lithuania
demonstrate clear gender inequality, especially in the labour market, and a pay gap
between men and women for the same work or work of equal value (The annual
gender pay gap, 2018).
The need to balance work and private (family) life frequently reduces opportunities for women to earn more and pursue a career. To fulﬁl their family duties,
women often choose professions or ﬁelds of work that provide a satisfactory work–
life balance, take up part-time employment, or are forced to reject leadership
positions. In other words, women sacriﬁce their professional careers and agree to
earn less because they put the needs of their family ﬁrst (Raguckienė and Staponienė
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2016). Women take parental leave more frequently (Brazienė and Vyšniauskienė
2019), take career breaks, or decide to work part-time whilst their children are
young. All of these factors negatively impact women’s professional growth and
the size of their salary.
The recently amended LC provides for more ﬂexible labour relations and clearer
regulation of maternity, paternity and parental leave. It also lists the persons who can
take advantage of this targeted leave. The present wording of the LC provides
slightly more clarity about the legal regulation surrounding women with families,
as an attempt was made to shift a portion of family responsibilities onto men.
However, in an effort to further involve both parents in childcare, Lithuania should
adopt the non-transferable two-month parental leave for both parents, as proposed in
the EU Directive on Work-Life Balance (2019). Furthermore, a solution should be
found for single parents without a partner to share their responsibilities.

2.2

Situation in Estonia

Section 12 of the Estonian Constitution (1992) establishes the principle of equality in
public law relations, and the principle of equal treatment for private persons can also
be deduced from it (Madise 2020, p. 151). To transpose several EU directives (2000/
43/EC, 2000/78/EC, 2006/54/EC, etc.), the Equal Treatment Act (2008, VõrdKS)
was passed in Estonia in 2008. VõrdKS prohibits any unjustiﬁed unequal treatment
of persons, predominantly in employment relationships, but also in all other areas
(for example, in education; access to vocational training; access to social welfare
services, social security and healthcare). The scope of the VõrdKS is therefore wider
than just employment relationships.
According to section 1(1) of VõrdKS, the Act ensures the protection of persons
against discrimination on the grounds of nationality (ethnic origin), race, colour,
religion or other beliefs, age, disability or sexual orientation.1 In the interests of legal
clarity, section 2(3) of the VõrdKS provides that claims may also be submitted
regarding discrimination based on other grounds not speciﬁed by the Act (Equal
Treatment Act. Explanatory Memorandum 2008, p. 4). Therefore, the VõrdKS
leaves open the list of grounds for discrimination in employment relationships and
also prohibits unequal treatment based on family responsibilities.2 Moreover, based
on the spirit of the Act, it may be concluded from the above that persons with family

1

The prohibition of unequal treatment on grounds of sex is provided by the Gender Equality Act
(2004, SoVS). Under section (3)(1)3) of the SoVS, direct discrimination based on sex also includes
less favourable treatment of a person in connection with pregnancy and child-birth, parenting,
performance of family obligations, including caring for a person in need of signiﬁcant care or
support due to a serious health problem. If such discrimination occurs in an employment relationship, the person discriminated against has the same rights as provided for in the VõrdKS.
2
As well as, due to social status, representation of the interests of employees or membership in an
organisation of employees, level of language proﬁciency or duty to serve in defence forces, etc.
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responsibilities are protected against discrimination in an employment relationship,
but that similar protection must also be ensured for persons working in other legal
contexts (for example, for independent contractors).
The prohibition of unequal treatment for an employee with family responsibilities
is widely laid down; discrimination is prohibited in the following cases: establishment of conditions for access to employment, including selection criteria and
recruitment conditions, as well as upon promotion; entry into employment contracts;
establishment of working conditions; giving instructions; remuneration; termination
of an employment contract, etc. (sections 2(1) and 2(2) of the VõrdKS). The
Employment Contracts Act (2009, TLS) section 3 also emphasises that an employer
must ensure the protection of employees against discrimination, follow the principle
of equal treatment, and promote equality.
Moreover, the VõrdKS allows for granting beneﬁts to employees with family
responsibilities without this being considered unequal treatment. Under section
9(3) 2) of the VõrdKS, the grant of preferences on the grounds of pregnancy,
conﬁnement, caring for minors, or incapacitated adult children or parents, is not
deemed to be discrimination in labour relations. Granting these beneﬁts enables the
fulﬁlment of family responsibilities and the reconciliation of work and family life.3
What recourse does an employee have if he or she is discriminated against
because of family responsibilities? As follows from section 16(3) and section
17 of the VõrdKS, the employee has the right to request an opinion concerning the
alleged case of discrimination from the Gender Equality and Equal Treatment
Commissioner. The Commissioner’s opinion is not binding on the body resolving
the dispute but gives the applicant an initial indication of whether it is appropriate to
start proceedings. The authors of this chapter consider that this has created a good
opportunity for employees to receive help in understanding whether they have been
treated in a discriminatory manner by the employer.
Under section 23 of the VõrdKS, discrimination disputes are resolved by a court
or a labour dispute committee.4 If the rights of a person have been violated due to
discrimination, he or she may demand that discrimination be discontinued and
compensation paid for the damage caused by the violation (section 24(1) of the
VõrdKS). A reasonable amount of money may also be demanded as compensation
for non-patrimonial damage caused by the violation (section 24(2) of the VõrdKS).
If a dispute arises in an employment relationship, it is possible to rely on the relevant
provisions of the TLS when ﬁling claims. Thus, an employee who has been
discriminated against on the grounds of family responsibilities can claim an end to
the unequal treatment and compensation for pecuniary and moral damage.
In summary, it can be said that Estonia has established rules prohibiting the
unequal treatment of persons with family responsibilities, and there are also effective
legal remedies that can be applied in cases of discrimination. However, Estonian

3

For greater detail, see also Sect. 3.2.
Discrimination disputes are also resolved by the Chancellor of Justice by way of a conciliation
procedure.
4
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labour dispute committees and courts have dealt with few disputes on this issue.5
The authors of the chapter consider that the small number of disputes does not
indicate the absence of discrimination against employees with family responsibilities
in practice. As in other cases of unequal treatment (Muda 1999, p. 197), it is probable
that employees are unaware of the problem or ﬁnd it difﬁcult to prove
discrimination.6

2.3

Situation in Poland

Equal opportunities and equal treatment for women with family responsibilities in
employment relationships require strengthening the equality and non-discrimination
principles, in particular, by the fair division of family responsibilities between
women and men. The Polish legal regulations addressing the issue of equality and
non-discrimination principles follow constitutional guarantees and EU standards.
The Constitution of the Republic of Poland (1997) states in the preamble that “all
citizens are equal in rights and obligations towards the common good – Poland”. In
Chapter II, entitled ‘The freedoms, rights and obligations of persons and citizens’,
the principles of equality and non-discrimination are expressis verbis provided by
Article 32 and 33. The principle of equality is seen more broadly as including, inter
alia, positive action, while the principle of non-discrimination includes prohibiting
certain behaviour. According to Article 33, men and women shall have equal rights
in family, political, social and economic life in the Republic of Poland. Moreover,
men and women shall have equal rights regarding education, employment and
promotion, the right to equal remuneration for work of similar value, to social
security, to hold ofﬁce, and to receive public honours.
The issue of equal status and opportunities for women and men is of particular
importance in employment relations. This was recognised by the Constitutional
Court of the Republic of Poland when it stated that constitutional guarantees of
equality between men and women are primarily professional equality, including
equality of opportunity (Constitutional Tribunal of the Republic of Poland, 1991).
Accordingly, it requires emphasising the horizontal character of the norms of Article

5
For example, in 2020, Estonian labour dispute committees resolved 17 labour disputes that
included issues related to discrimination or bullying. Two of these disputes concerned employment
discrimination on family grounds. In 2019, the corresponding numbers were 22 and 4, and in 2018,
19 and 3. Thus, in 2018–2020, there were a total of nine discrimination cases related to family
responsibilities in labour dispute committees. In eight of these cases, no discrimination was found,
and in one case the dispute ended in a compromise between the parties (Labour disputes related to
unequal treatment in the proceedings of the labour dispute committee, 2018–2020). Such disputes
rarely come to court, and the Estonian Supreme Court has not resolved any disputes concerning
discrimination due to family responsibilities.
6
However, in order to simplify the situation of the discriminated person, section 8 of the VõrdKS
provides for the principle of the reversed burden of proof.
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33 of the Constitution, the possibility of positive actions through striving for the
elimination of all forms of discrimination against women in the ﬁeld of employment
(Constitutional Tribunal of the Republic of Poland, 2010, 2000), taking into account
social and biological differences (differentiating features) between women and men
in favour of the former (Szewczyk 2017, 5.2.2.).
The legal act governing equality and non-discrimination in employment is the
Labour Code (1974, PLC). Article 112 PLC stipulates that employees have equal
rights for the equal performance of the same duties; this provision applies in
particular to the equal treatment of men and women in the workplace, while
according to Article 113 PLC no discrimination in employment, either direct or
indirect, especially on the grounds of a person’s sex and other listed criteria shall be
allowed. It should be underlined that sex as a criterion for prohibited differentiation
appears alongside other exemplary reasons listed, as evidenced by the wording ‘in
particular’. Therefore, the criterion of family responsibilities, even if not expressed
in legal provisions, may constitute grounds for prohibiting discrimination. The
above guarantees are widened in provisions (Article 183a-183e) of the separate
Chapter II a of the PLC. The protection of employees’ rights with family responsibilities is also supported by courts. The Supreme Court of Poland (2018) stated that
hindering an employee from exercising the rights vested in raising minor children
shall be treated as mobbing.
It is important to note that in addition to the PLC, the Polish legal system includes
the so-called Equality Act (2010). The PLC regulations are treated as the most
complete and developed as regards employees in the meaning of the PLC, and
therefore the provisions of the Equality Act may be applied to them only to the
extent they are not regulated by the PLC (Article 2(2)). Unlike the PLC, the Act
contains a closed catalogue of prohibited discriminatory criteria, among which sex is
expressis verbis a criterion, and it also refers to a wide range of matters beyond the
ﬁeld of employment relationships regulated by PLC, such as vocational training,
business activities, work under civil law contracts, as well as access to labour market
instruments and services, social security, health care, education and higher education, and services including housing. The Equality Act provides some complementary tools for protection against unequal treatment as well as constituting a separate
basis for people who cannot be treated as employees under the PLC.
Notwithstanding the grounds for the legal protection of women against discrimination, Polish literature emphasises that in Polish social and cultural relations it is
women who usually occupy the weaker employment position due to their family
responsibilities (Szewczyk 2017, 1.1.). The above argumentation was behind the
lowering of the retirement age and its sex differentiation (60/65 years), which took
place in Poland in 2017. The Constitutional Tribunal of the Republic of Poland
conﬁrmed the admissibility and legitimacy of such differentiation precisely because
of the social roles that are still traditionally attributed to women in the state
(Wrocławska 2020). Although progressive improvement of the position of women
in employment can currently be observed, the situation of female workers in the
Polish labour market is still not at a satisfactory level. Data presented by the Central
Statistical Department of Poland proves the above concerns (CSO 2018). The
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inferior professional position of women with family responsibilities due to their
caring for dependent family members quite often results, for example, in professional deactivation, unequal employment opportunities and lower remuneration, and
gives rise to several deeply unfavourable consequences for both individuals and
society. This results not only in the perpetuation of stereotypes but also in the risk of
poverty, as well as threatening the stability of social security systems (BabińskaGórecka 2020, pp. 30–31). Basically, these negative phenomena can best be
prevented by striving for equal division of family responsibilities between men
and women (Szewczyk 2017, 6.1.2.3.) and by simultaneously intensifying efforts
to prevent professional deactivation through more ﬂexible forms of work (LatosMiłkowska 2011, 4; Ludera-Ruszel 2017, 1.), including strengthening the position
of informal carers in employment relationships (Kurzynoga 2017).

3 Measures to Support Work and Family Life
in Employment Relationships
3.1

Measures Foreseen in Lithuania

In Lithuania, most researchers studying women’s rights or gender equality in the
workplace (Miežanskienė and Tartilaitė-Paulauskienė 2016; Mažuolienė 2020)
agree that adequate rights and protection for women are provided by the legal
base. Unfortunately, the reality falls short of these good intentions. Indeed, the
legislation provides for a considerable number of measures enabling employees to
work and at the same time take care of the family. Speciﬁc measures are developed
for pregnant employees and workers with young children, and attention is also given
to those caring for disabled family members.
We shall begin the analysis of statutory beneﬁts or guarantees of working women
with family obligations by examining the Constitution of the Republic of Lithuania,
the LC, the Law on Safety and Health at Work (LSHW), and the Law on Employment. The Constitution of the Republic of Lithuania states that: “Family, motherhood, fatherhood and childhood shall be under the protection and care of the State”
(Article 38); “The law shall provide to working mothers a paid leave before and after
childbirth as well as favourable working conditions and other concessions” (Article
39). This is further elaborated in other laws and regulations.
The analysis of the content of the current legislation was performed by selecting
keywords that describe a woman biologically: ‘pregnant, recently given birth,
breastfeeding’, also ‘woman’, ‘mother’, ‘stepmother’; a man: ‘father’, ‘stepfather’,
‘man’; and other keywords related to children, family, and family members: ‘raising
a child alone’ and ‘nurse’ or ‘care for’ a family member. The results showed that the
legislation provides a reasonable number of beneﬁts for employees seeking to
reconcile their work and family life. Moreover, most beneﬁts are provided for
vulnerable groups: women (pregnant, recently given birth, or breastfeeding mothers)
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in the context of the implementation of maternity safety at work; employees raising
children under 3 years of age; and employees caring for disabled children under the
age of 18. These groups will be discussed in greater detail.

3.1.1

Women Who Are Pregnant, Have Recently Given Birth, or Are
Currently Breastfeeding

Women who are pregnant, have recently given birth, or are currently breastfeeding,
have the right to request part-time work (Article 40 of the LC); and priority is given
to their preference in the annual leave schedule (Article 128(4) of the LC). These
employees may only be assigned on-call duty (passive on-call duty or passive on-call
duty at home; Article 118 of the LC), night shifts, work on days off or during
holidays, or be sent on a secondment only with their consent (Article 37(8) of the
LSHW). Where such an employee is required to undergo a medical examination, she
must be granted time off with remuneration for that period if the medical examination takes place during working hours (Article 37(10) of the LSHW); she is entitled
to breaks for breastfeeding (Article 37(9) of the LSHW). Moreover, a female
employee is entitled to pregnancy and childbirth leave (Article 132 of the LC),
and childcare leave until the child reaches 3 years of age (Article 134 of the LC).
They may also request to work remotely for at least one-ﬁfth of standard working
hours (Article 52 of the LC), and have the right to unpaid leave during child-care
leave taken by the father (Article 137(1)(3) of the LC).
From the day the employer learns of an employee’s pregnancy (in some cases the
employers argue that no pregnancy certiﬁcate was received; see the Supreme
Administrative Court of Lithuania (2020), Supreme Court of Lithuania 2021),
until the day her baby turns 4 months old, the employer may not give the pregnant
employee notice of impending termination of the employment contract or decide to
terminate the employment contract on grounds other than those speciﬁed by law.
Failure to seek to preserve the employment relationship with a pregnant woman and
the imposition of unjustiﬁed downtime on a pregnant woman are contrary to all the
principles of legal protection of pregnant women in employment law (see Klaipeda
City District Court 2012, the Supreme Court of Lithuania 2021). If grounds for
terminating the employment contract emerge during this period, the pregnant
employee may be given notice of termination of the employment contract, or a
decision to terminate the employment contract may be taken only after this period is
over. If an employee is granted pregnancy and childbirth leave, or childcare leave,
during the period when her baby is under the age of 4 months, the employment
contract may only be terminated once this leave is over (Article 61(2) of the LC).
Termination of an employment contract at the will of the employer is not possible
with employees on pregnancy, childbirth, parental, or childcare leave (Article 59 of
the LC).
In Lithuania, there are also instances in which the employer must take into
account the preferences of the employees: (i) paid annual leave must be granted if
requested by a pregnant employee before or after maternity leave (Article 128 (2) of

116

I. Mačernytė-Panomariovienė et al.

the LC); and (ii) the annual leave schedule shall be established with priority given to
the preferences of pregnant employees (Article 128 (4) of the LC).

3.1.2

Employees with Children Under the Ages of 3, 7, 14, or 18

One of the largest groups of guarantees provided without gender discrimination is
for employees who are raising children, especially children under the age of 3.
An employee raising a child under the age of 3 has the right to request part-time
work (Article 40 of the LC) and shall be granted childcare leave until the child
reaches the age of 3 (Article 134 of the LC). He or she is also entitled to return to the
same or equal position (workplace) after the childcare leave (see the Supreme Court
of Lithuania 2013; Vilnius Regional Court 2019 et all). Moreover, priority shall be
given in the annual leave schedule to the preferences of these employees (Article
128(4) of the LC), and they have the right to choose a shift within two working days
of the schedule being posted (Article 115(3) of the LC). In addition, the employer
must satisfy an employee’s request to work remotely for at least one-ﬁfth of standard
working hours (Article 52 of the LC). The employment contract with such an
employee cannot be terminated on the initiative of the employer, if there is no
fault on the part of the employee, in the following cases: (i) the job function
performed by the employee has become superﬂuous due to changes in work organisation or other reasons related to the employer’s activities; (ii) the employee is not
achieving the agreed performance outcome according to the performance improvement plan; or (iii) the employee refuses to work under changed indispensable or
supplementary employment contract terms or to change the type of working-time
arrangements or place of work (Article 57(1)(1-3) of the LC).
A number of guarantees are foreseen also for an employee raising a child under
the age of 7. Under the law, such an employee shall have the right to request the
employer to temporarily replace a valid employment contract with a job share
employment contract until the child reaches the age of 7 (Article 93(3) of the LC).
Upon termination of a job share employment contract with one employee, the job
share employment contract of the other employee shall remain valid for one month if
a replacement cannot be found; however, this provision does not apply to an
employee raising a child under the age of 7, who shall be left to work under parttime terms of employment (Article 95(1) of the LC). This new legal tool is available
for all employees, but priority is given to employees raising a child under the age of
7. In addition, whenever possible, an individual raising a child under the age of 7 has
the right to choose a shift within two working days of the schedule being posted
(Article 115(3) of the LC), though there are cases when an employee does not use
this right (see the Kaunas Regional Court 2019).
Where older children are concerned, an employee raising a child under the age of
14 or a disabled child under the age of 18, may only be assigned passive on-call duty
or passive on-call duty at home with their consent (Article 118 of the LC). In
addition, they may be granted unpaid leave of up to 14 calendar days (Article
137 of the LC) and priority shall be given to their preference in the annual leave

Protection of Women’s Rights in Lithuania, Estonia and Poland: In. . .

117

schedule (Article 128(4) of the LC). It should also be mentioned that, where an
employee is raising a child under the age of 14 enrolled in a pre-primary, primary, or
basic education programme, and is not entitled to additional days off, she shall be
granted at least half a working day off per year on the ﬁrst day of school, receiving
her average remuneration (Article 138(4) of the LC).

3.1.3

Beneﬁts for Employees Raising Children

Lithuanian law also provides beneﬁts for employees raising children, with guarantees that differ according to the number of children being raised—one, two, or more.
In particular, employees raising two or more children have the right to be given
priority for their preference in the annual leave schedule (Article 128(4) of the LC).
Employees with two children under the age of 12 are entitled to one extra day off per
month (or a reduction of two working hours per week), while those with three or
more children under the age of 12 are entitled to two extra days off per month (or a
reduction of four working hours per week) (Article 138(3) of the LC). Furthermore,
employees with more than 3 children under the age of 14 shall be given priority for
keeping their jobs in the case of mass redundancy (Article 57(3)(2) of the LC).
As to parental leave, the Lithuanian legal framework corresponds to the provisions of the EU Parental Leave Directive (2010). Upon the birth of more than one
child, parental leave is not extended; only the child allowance is increased
(Mačernytė Panomariovienė and Krasauskas 2021). These measures encourage the
reconciliation of work and family life, as the increased allowance enables child
raising without taking additional leave and facilitates the earliest possible return
to work.

3.1.4

Beneﬁts for Employees Caring for Sick Family Members

Several provisions establish beneﬁts for employees caring for sick family members.
For example, an employee in this situation has the right to request part-time work
(Article 40 of the LC); and must be paid severance pay in the amount of twice their
average remuneration when the contract is terminated if they are unable to properly
perform their job function due to caring for a family member at home (Article 56(1)
(3) of the LC).
Employees raising a disabled child under the age of 18 are entitled to one extra
day off per month (Art. 138(3) of the LC), unpaid leave of up to 30 calendar days
(Article 137(1)(2) of the LC). Employees caring for sick family members shall be
granted paid annual leave at their request (Article 128(5) of the LC), they shall also
be granted unpaid leave (Article 137(1)(4) of the LC) under the recommendations of
the health care establishment (see the Supreme Court of Lithuania, 2017), and may
only be assigned passive on-call duty or passive on-call duty at home with their
consent (Article 118 of the LC).
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In summary, employment beneﬁts (except for beneﬁts for pregnant women and
those who have recently given birth) are foreseen for all employees who are raising,
caring for, or nursing children or other family members; the beneﬁts are provided
regardless of gender or marital status, i.e., they apply to married or to divorced
persons etc. There are sufﬁcient opportunities to share family obligations for both the
father and the mother, regardless of the biological relationship. However, the results
of some studies (Guščinskienė and Čiburienė 2009; Žiogelytė 2012) indicate that,
despite efforts by the state to ensure gender equality and make changes to employment and childcare policies encouraging men to take on more family obligations,
married women with children still experience signiﬁcantly more difﬁculties. In
contrast, marriage or fatherhood are advantageous for men pursuing career goals
and a higher salary—married men with children are considered even more productive at work than single men (Raguckienė and Staponienė 2016).

3.1.5

Single Parents

A number of guarantees are contained in the legislation for persons raising or caring
for family members who are sick, disabled, or requiring assistance. Additional
guarantees are foreseen for single parents, i.e., for divorcees or widowers, or
unmarried persons raising children, most of whom are women (Maldonado and
Nieuwenhuis 2015). They receive supplementary guarantees in addition to the
beneﬁts already provided to all employees raising children.
Single employees, who are:
(1) raising a child under the age of 14 or a disabled child under the age of 18 are
entitled to be given priority to keep their jobs in the case of mass redundancy
(Article 57(3)(2) of the LC); have a right to extended leave (up to 25 working
days) (Article 138(1) of the LC); have a right to request part-time work (Article
40 of the LC); or to work remotely for at least one-ﬁfth of standard working
hours (Article 52 of the LC).
(2) caring for other family members recognised as having less than 55 percent of
their capacity for work, or for family members who have reached pension age
and who have been recognised as having a high or average level of special needs,
are entitled to be given priority to keep their jobs in the case of mass redundancy
(Art. 57, para. 3(2) of the LC).
While these provisions seem straightforward at ﬁrst glance, their implementation in
practice has not been simple in Lithuania. First, several issues were created by the
application of the deﬁnition ‘raising a child alone’ (Vilnius Regional Administrative
Court 2009), because problems of proof can arise in cases where employees seek
entitlement to childcare beneﬁts at work but are living separately from their children
or are divorced and support their children ﬁnancially. The Supreme Court of
Lithuania provided the following explanation of the concept of ‘raising a child
alone’: employees who are alone raising children (adopted children) under the age
of 16 shall be considered employees who are actually raising a child (children) or an
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adopted child (children) alone under the age of 16, for example, if they are a
widower, a single parent (step-parent), the parent (adoptive parent) of a child
whose other parent is serving a custodial sentence or has a temporary or indeﬁnite
restriction on parental authority, if their marriage has been dissolved or they are
separated and the child’s (adopted child’s) residence is determined by a court
decision with one of the parents, etc. (see the Supreme Court of Lithuania 2003).
Secondly, equal sharing of care responsibilities at home is crucial, as is access to
childcare, social care, and household services, especially for single parents
(Wilkensas et al. 2018). It should be noted that in Lithuania there is a prevailing
public opinion that single mothers or fathers receive too little attention, and their
individual income is potentially lower than in families with both parents present,
therefore single parents should receive additional beneﬁts at work. However, other
countries approach this issue differently by lowering income tax for these persons
rather than by offering additional beneﬁts at work—extended leave, for example. On
the other hand, encouragement to share family responsibilities means little to
employees raising children or caring for another family member alone, and who
must consider the option of hiring a nurse or a nanny; therefore introducing tax
beneﬁts for these services should be considered.

3.2

Measures Foreseen in Estonia

Estonian labour legislation contains several rules designed to support the reconciliation of work and family life, the most important being the organisation of working
time, leave for the fulﬁlment of family responsibilities (maternity, paternity and
parental leave), days off to care for family members, and protection against dismissal. While the speciﬁc rules on working time for employees with family responsibilities are mainly based on EU law, other areas rely on national policy decisions
concerning the protection of these employees. This subchapter focuses on three areas
in reconciling work and family life: the organisation of working time, days off to
care for family members and protection against dismissal.

3.2.1

Organisation of Working Time

Estonian legislation establishes several rules on working and rest time that help to
reconcile work and family responsibilities. One important guarantee for an employee
is the right to switch from full-time to part-time work (and vice versa). However, the
Employment Contracts Act (2009, TLS) does not give an employee with family
responsibilities the right to demand a transfer to part-time (or full-time) work. There
is only a general principle derived from the Part-time Work Directive (1997),
according to which an employer is obliged to notify a part-time employee of the
possibility of full-time work and a full-time employee of the possibility of part-time
work, considering the knowledge and skills of the employee (section 28(2)10) of the
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TLS). Under section 43(1) of the TLS, the duration of working time (including parttime work) is determined by agreement between the employee and the employer.
Proceeding from the Pregnant Workers Directive (1992), the Occupational
Health and Safety Act (1999, TTOS) in section 10(4) requires an employer to
grant a pregnant employee time off, to be included in the working time, at the time
indicated in a decision made by a doctor or a midwife for prenatal examination. In
addition, a nursing mother has the right to additional breaks for nursing until the
child is a year and a half old.7 Nursing breaks are included in the working time and
average wages are paid for the breaks from state budget funds (TTOS section
10(5) and (6)).
Moreover, TLS section 18(1) lays down that a pregnant employee and an
employee who has the right to maternity leave8 have the right to demand that the
employer temporarily provide them with work corresponding to their state of health9
if the employee’s state of health does not allow for the performance of the duties
prescribed in the employment contract on the agreed conditions. Suitable work for
employees may include part-time work; the employee may also refuse night work or
shift work (Käärats et al. 2021, p. 67).10
To transpose the Work-Life Balance Directive (2019) into Estonian law, section
11 of the SoVS was supplemented with subsection (3), according to which an
employee has the right to request from the employer opportunities for reconciling
work and family life, including ﬂexible working conditions,11 to which the employer
must respond within a reasonable time. According to section 7(4) of the SoVS, the
employer is required to provide an explanation to a person whose request has been
refused or ﬂexible working conditions have been postponed within 15 working days
of the submission of the request.12
In conclusion, it can be said that employees with family responsibilities are
guaranteed minimum requirements under EU law as regards the organisation of
working time. They usually have to agree with their employer on ﬂexible working
time arrangements. Although, as a consequence of the transposition of the WorkLife Balance Directive (2019), an employee can apply for the possibility of reconciling work and family life (including ﬂexible working time arrangements), the
authors of this chapter consider that this right is worded in a too general way and
in the SoVS, which does not regulate the main obligations of the parties to the
7

An additional break must be granted every three hours for no less than 30 min at a time.
The TLS often provides beneﬁts to an employee who has the right to maternity leave. The
employee is a female employee who has given birth to a child and returned to work quickly, i.e.,
she does not exercise the right to take the maximum amount of maternity leave provided for. She
may raise a child up to one month old.
9
If the employer cannot provide the employee with work corresponding to her state of health, the
employee may temporarily refuse to perform the duties (TLS section 18(2)).
10
A pregnant employee and an employee who has the right to maternity leave are not prohibited
from working overtime or at night.
11
This includes ﬂexible working time arrangements.
12
This amendment entered into force in April 2022.
8
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employment contract, and it does not have a remarkable effect in practice. The
regulation concerning the organisation of the working time of an employee with
family responsibilities has not caused any legal disputes.

3.2.2

Days Off to Care for Family Members

According to the TLS, a parent has the right to days off (child leave) to care for a
child, including a child with a disability. An employee caring for an adult with a
profound disability is also entitled to days off (carer’s leave). It should be underlined
that only an employee (person working under an employment contract) is entitled to
both child leave and carer’s leave. However, in 2019 consideration was given as to
whether and how to extend these two types of leave to an independent contractor13 or
a person engaged in the liberal professions. It was concluded that, as an independent
contractor and a person engaged in liberal professions can freely determine how to
divide time between work and private life, there is no need for an employee’s right to
child leave and carer’s leave to be extended to them (Erikson et al. 2019, p. 49).
Under the TLS version entered into force in April 2022, both parents are entitled
to child leave for 10 working days per child until the child reaches the age of 14.14 If
one of the child’s parents has died or the population register contains no entry
concerning the child’s father, the parent is entitled to child leave for up to 20 working
days per child until the child reaches the age of 14. In both cases, a maximum of
30 calendar days of child leave per calendar year is granted for several children (TLS
section 63(1) and (2)). According to section 63(5) and (6) of the TLS, for child leave,
an employee is entitled to a beneﬁt usually in the amount of 50% of the average
income, but not less than the minimum wage.
The amendment to the TLS discussed above is remarkable because it introduces
for the ﬁrst time into Estonian law special regulations for the protection of single
parents. Namely, a single parent raising a child under the age of 14 beneﬁts from
child leave that is 10 days longer than that of other parents, i.e., he or she receives
additional days off in the place of the other parent. However, this beneﬁt does not
apply to all single parents, as the TLS presupposes that one of the parents has died or
that there is no entry in the population register about the child’s father. There are not
many such single parents. From the authors’ viewpoint, more days off to care for a
child should be given to all single parents, as a single parent, usually a woman,15
does not often have the opportunity to share family responsibilities.
13
This is a person who works as a natural person under a contract for the provision of services under
the law of obligations.
14
Pursuant to the current section 63(1) of the TLS, each calendar year a mother or father has the
right to receive child leave which is remunerated on the basis of the minimum wage: 1) for three
working days if she or he has one or two children under 14 years of age; 2) for six working days if
she or he has at least three children under 14 years of age or at least one child under three years
of age.
15
More than 90% of Estonian single parents are women (Statistics Estonia 2018).
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According to section 63(2) (as of April 2022 section 631(1) and (2)) of the TLS,
the mother or father of a disabled child has the right to child leave amounting to one
working day per month until the child reaches the age of 18. For that leave, an
employee is entitled to a beneﬁt usually corresponding to 100% of the average
income. In addition, under section 64 of the TLS, a mother and father raising a child
of up to 14 years of age or a disabled child of up to 18 years of age has the right to
child leave without pay for up to ten working days every calendar year. Thus, parents
of children with a disability receive supplementary paid and unpaid days off to care
for a disabled child until the child reaches adulthood.
Besides days off for child care, the TLS also entitles employees with family
responsibilities to days off to care for a disabled family member. Section 651(1) of
the TLS states that an adult employee can claim up to ﬁve working days of carer’s
leave per calendar year for caring for an adult with a profound disability. Together
with the spouse or registered partner, other family members are also entitled to the
carer’s leave.16 The calculation of the duration of the leave is based on a person with
a profound disability (Käärats et al. 2021, p. 135). This means that the persons
entitled to carer’s leave have the right to a total of ﬁve working days off per calendar
year for one adult with a profound disability. One person at a time has the right to use
the carer’s leave. The minimum wage is paid for the carer’s leave (TLS section
651(2) and (3)).
In summary, employees with family responsibilities are given days off mainly to
care for children under 14 years of age. As a novelty, more days off are given to a
single parent. Parents raising a disabled child have the right to additional days off
until the child reaches adulthood. However, all those close to a person with a
profound disability receive a carer’s leave to care for that person. In Estonian
practice, there are no signiﬁcant disputes on the above issues; sometimes, a beneﬁt
not received is required through a dispute resolution body.

3.2.3

Protection Against Dismissal

The TLS contains a number of provisions protecting employees with family responsibilities against unjustiﬁed dismissal. According to section 92(1)1) and 2) of the
TLS, an employer may not terminate an employment contract on the grounds that the
employee is pregnant or has the right to maternity leave; or that the employee
performs important family obligations (i.e., uses paternity leave, adoptive parent
leave, parental leave, child leaves, carer’s leave; or nurses a family member). Also,
an employer may not terminate an employment contract because the employee
requested ﬂexible working conditions provided for in the SoVS.17 Therefore, these
employee-related reasons do not qualify as a valid ground for dismissal.

16
A relative in the ascending or descending line, as well as a brother, sister, half-brother or halfsister of the adult with a profound disability.
17
See subchapter on the organisation of working time above.
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Moreover, if an employer terminates an employment contract with an employee
who (1) is pregnant or raising a child under three years of age, (2) during the year
before the termination of employment, has applied for or taken paternity leave,
adoptive parent leave, child leaves or carer’s leave, (3) has nursed for a family
member during the year before the termination of employment, it is deemed that the
employment contract has been terminated unlawfully, unless the employer proves
that the employment contract was terminated on a basis permitted in the TLS
(section 92(2) of the TLS). Thus, in the case of a dispute, in order to facilitate the
situation of the employee with family responsibilities, the TLS places a greater
burden of proof on the employer, i.e., the principle of reversed burden of proof
applies (Käärats et al. 2021, p. 182).
In certain cases, the TLS prohibits terminating the employment contract of an
employee performing family duties if there is a legal reason for it, putting them
thereby in a better position than other employees. Namely, section 93(1) of the TLS
stipulates that, due to lay-off, an employer may not terminate an employment
contract with a pregnant woman or a woman who has the right to maternity leave,
or a person who is on paternity leave, adoptive parent leave or parental leave.18 Also,
an employer may not terminate an employment contract with a pregnant woman or a
woman who has the right to maternity leave due to a decrease in the employee’s
working capacity (TLS section 93(2)). Here it must be borne in mind that the
reduction in working capacity must be linked to pregnancy or caring for the child,
i.e., the health status of the employee, not, for example, to a lack of skills.
In the event of lay-off, an employee raising a child has another important right.
Under section 89(5) of the TLS, upon the termination of an employment contract due
to lay-off, an employee who is raising a child under three years of age has a
preferential right of keeping the job19 (if the employer continues to operate). Thus,
if it is possible to compare the employees in the same ﬁeld (see the Supreme Court of
Estonia 2001) who are to be dismissed in the case of lay-off, the legislator has
obliged the employer to keep the employees raising a child under 3 years of age. In
Estonian practice, this is a considerable guarantee for a person raising a child.20
Some employees with family responsibilities also enjoy greater protection if their
employment contracts have been terminated by their employer and a labour dispute
body (i.e., a labour dispute committee or court) has declared the dismissal to be void.
Section 107(1) and (2) of the TLS stipulate that, if a labour dispute body establishes
that termination of an employment contract is void, it is deemed that the contract has
not expired by termination. At the request of the employer or the employee, the
labour dispute body is obliged to terminate the employment contract.21 Thus, the
consent of both parties is required to continue the employment relationship and in
case of illegal termination of the employment contract, the employment contract

18

Except upon cessation of the activities of the employer.
The employees’ representative has the same right.
20
Also, in view of the increase in lay-offs during the Covid-19 pandemic.
21
As of the time when it would have expired in the case of validity of the termination.
19

124

I. Mačernytė-Panomariovienė et al.

usually ends. However, under section 107(3) of the TLS, the labour dispute body
may not satisfy the employer’s request if, at the time of the termination, the
employee is pregnant or has the right to maternity leave.22 These persons need
additional protection due to their status and have the right to remain in employment
in the event of unlawful dismissal, whether or not the employer so wishes (Käärats
et al. 2021, p. 200).23
If the termination of the employee’s employment contract is void and the labour
dispute body terminates the employment contract, the employee usually has the right
to receive compensation in the amount of three months’ average wages of the
employee24 pursuant to section 109(1) of the TLS. However, if the labour dispute
body terminates an employment contract with an employee who is pregnant or has
the right to maternity leave, the employer is required to pay the employee compensation in the amount of 12 months’ average wages of the employee. Here also, the
labour dispute body may change the amount of the compensation.
It is important to note that before November 2021, the amount of the compensation was six months’ average wages of the employee. Increasing employees’ rights
in the event of the unlawful termination of an employment contract make employers
give particular consideration when planning to terminate the employment contracts
of employees with family responsibilities.
In summary, employees with family responsibilities are under special protection
upon the termination of their employment contract. The employment contract may
not be terminated due to the fulﬁlment of family responsibilities. Such employees
have greater protection, especially when their employment contract is terminated for
economic reasons and if the termination of their employment contract has been
declared illegal. Although there are many disputes concerning dismissal, they are
mostly not related to employees’ family responsibilities.

3.3

Measures Foreseen in Poland

A preliminary assessment of Polish labour regulations shows that there are a number
of legal measures that may support the reconciliation of work and family responsibilities. Unfortunately, that does not guarantee their suitability and effectiveness in
providing women with equal opportunities and improvements in their employment
situation. Therefore, the following discussion is focused on issues related to the
scope of legal facilitation, considering women’s biological nature and the right to

22

Unless it is reasonably not possible considering mutual interests.
The employment relationship cannot continue only if the employer ceases activity.
24
The labour dispute body may change the amount of the compensation, considering the circumstances of the termination of the employment contract and the interests of both parties. It is
important that the compensation is fair, taking all the circumstances into account (Käärats et al.
2021, p. 201; the Supreme Court of Estonia 2012).
23
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divide family responsibilities between women and men, as well as on other regulations that facilitate carrying out work and family obligations, including employment
permanence and ﬂexible working time arrangements, as well as measures supporting
the return to work after a caring period. Consequently, this analysis will make some
de lege ferenda remarks.

3.3.1

Legal Regulations Concerning Women’s Rights in Employment
Relationships and the Scope of Guarantees

The provisions of the PLC directly addressed to women are of a protective nature,
linked to the biological characteristics of female employees.25 These examples
include PLC provisions addressed to pregnant and breastfeeding women. Accordingly, pregnant and breastfeeding women cannot perform arduous, hazardous, or
detrimental-to-health work that may harm their health, the pregnancy, or
breastfeeding (Article 176); a breastfeeding employee is entitled to two breaks
(half-hour breaks or 45 min depending on the number of children) from work
included in her working time (Article 187). The employer hiring pregnant or
breastfeeding women is obliged in some cases to release them from work with
continued right to remuneration, to adapt the working conditions or transfer them
to another job (Article 179). Moreover, a pregnant employee shall not perform any
overtime or night work, shall not be assigned to work outside the permanent
workplace or employed under the working time system referred to in Article 13926
of the PLC (Article 178, 1781) and is entitled to time off for medical examination
(Article 185). Working time cannot exceed 8 hours for pregnant women under the
working time systems and working time arrangements referred to in Articles 13527 to
138,28 14329 and 144.30 Such an employee shall be entitled to remuneration for the
time not worked due to the reduction of working time on that account (Article 148).

25
The Act on Support for Pregnant Women and Families “For Life” (2016) is mentioned in PLC
provisions and accordingly is important to note.
26
The working time system with work split up over the day with no more than one break up to 5 h
during a 24-h period.
27
Articles 135–137 regulate the equivalent working time systems in which the employee’s daily
working time in a 24-h period may be extended, to 12, 16, or 24 h.
28
In the working time system applied in case of work that cannot be interrupted given to the adopted
production technology (continuous operations), working time may be extended to 43 h in a
settlement period not longer than 4 weeks.
29
In a reduced working week system, the employee may work for less than 5 days per week
provided that the daily working time may be extended to 12 h in a settlement period of no longer
than 1 month.
30
In a working time system that includes work only on Fridays, Saturdays, Sundays and holidays,
the maximum daily working time may be extended to 12 h in a settlement period of no longer than
1 month.
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The provisions on the rights of employees related to parenthood were subject to
numerous amendments required to adapt national law to EU directives. In the PLC,
the last took place in 2015 (Act on amendments to Labour Code and other legal acts
(2015)). A tendency to widen the scope of persons entitled to exercise parenthood
rights in employment relationships may be observed when considering the right to
maternity (parental leave). It is important to note that parental leave is regulated
accordingly by the provisions concerning maternity leave (Article 1821g). Another
positive tendency reﬂected in PLC regulations relates to widening the scope of some
rights to persons other than insured employees, in particular to the self-employed
(Article 1751). The introduction of this ﬂexibility has resulted in strengthening the
position of single mothers (Mędrala 2016, pp. 93–94). Notwithstanding this, there
are justiﬁed differences based on sex. An obvious example is paternity leave, the
right to which constitutes an exclusive right of male employees. On the other hand,
the above-mentioned differences occur naturally when women employees exercise
their right to maternity leave and its length, provided exclusively for women based
on their biological nature. However, some women’s rights are also strongly correlated with the rights of the child’s father and their exercising is dependent on the
agreement of both parents. For example, a female employee may renounce the
remaining part of her maternity leave and return to work if the remaining part is
used by a male employee who is the father taking care of the child, or if the care of
the child is assured by the employed father of the child who, in order to take such
care, suspends his gainful activity (Article 180 (4)). It is important to note here that
some doubts arise when female employee decide to return to work before the end of
mandatory (basic) part of maternity leave. As the Supreme Court (2020) stated, in
such cases women did not resign from the part of maternity leave for the father of the
child because could not do so during the basic part of maternity leave. The same
correlations in exercising the right to resign from part of maternity leave are seen in
cases where a female employee intends to renounce the remaining portion of a leave
for long-term care or suspend it during hospital care (Article 180 (6) (10)).
The positive aspects reﬂected in the PLC relate to widening the scope of the right
for another of the closest family members to beneﬁt from the remaining part of a
maternity leave (Article 180 (6-16), even though the deﬁnitions are not precise and
raise many practical questions (Mędrala 2016, pp. 83–87). The employee—another
of the closest family member (in a way similar to male employee who is the father
taking care of the child) may beneﬁt from the remaining part of a maternity leave
based on the principle of subsidiarity (Seraﬁn 2016, 2). In some cases, the insured
status is a sufﬁcient requirement for exercising of parenthood rights (Article 180 (6)
(10)). Similarly, the legal status of the mother of the child, who is an employee or
insured as deﬁned in the PLC, entitles the father of the child or another close family
member to enjoy the provided rights based on the principle of subsidiarity. The
single exception is worth particular attention. If the child’s mother lacks employee or
insured status, this does not preclude the right to maternity leave being exercised by
the male employee, i.e., the father taking care of the child, if the mother is starting
employment (Article 180 (17)).
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Widening the scope of persons entitled to parenthood rights had an effect on the
PLC provisions providing, inter alia, employment protection during maternity and
parental leaves and gave stronger guarantees in cases relating to the reinstatement of
employment relationships and return to work after termination was found to be
unjustiﬁed or contrary to the provisions governing the termination of contracts
(Article 45(3), 56(2)). It also affected the right to remuneration for a period out of
work (47, 50(5), 57(2)). The advantages and employment protection provided for
female employees are respectively addressed to the above male and other close
family members who correspond to the PLC deﬁnition of an employee.

3.3.2

The Legal Regulations and Measures Supporting the Return
to Work of People with Caring Responsibilities

One of the main guarantees which is provided in PLC for both female and male
employees is connected with their entitlement to return after maternity, parental and
paternity leaves at previous position at work or if it is impossible—to equivalent
position as held before the leave or in another position that corresponds to the
employee's professional qualiﬁcations with remuneration to which they would
have been entitled if they had not taken the leave (Article 1832). According to
judgement of the Court of Appeal in Warsaw (2019), the guarantee of remuneration
due to a given position on the day of return to work means that the reference is not
the nominal amount of remuneration that the employee received before the leave, but
the remuneration due on the day of re-entry, which will usually be higher (the same
statement was presented by Supreme Court of Poland (2008). The similar regulation
is provided for those who return after child-care leave (Article 1864), but there is
requirement for a salary not lower than the remuneration for work due to the
employee on the day of taking up work in the position occupied before this leave.
Otherwise, there is unequal treatment in employment in connection with the use of
maternity or parental leave as a result of the illegal determination of a lower basic
salary after returning to work compared to employees employed in the same
positions, which constitutes obvious discrimination on grounds of parenthood (the
order of the Supreme Court of Poland, 2019). As relates the equivalent position it
may be considered to be one that guarantees remuneration at the current level and
provides the current professional position and promotion opportunities not less than
those previously held (Court of Appeal, 2016).
Several legal measures are provided by the Act on employment protection and
labour market institutions (2004), ﬁnanced from the Labour Fund and addressed to
unemployed parents (carers) returning to the labour market after a break related to
raising a child or taking care of a dependent person.31 The ‘activation beneﬁt’

31

A dependent person should be understood as a person who requires constant care due to the state
of health or age, connected by family ties or afﬁnity with a person covered by the labour market
services or instruments or remaining with that person in a common household (Article 2§2(21)).
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granted to employers for employing the above-mentioned persons is important here.
The beneﬁt is granted if the return to work takes place after a break related to
bringing up a child or taking care of a dependent person, and on condition that within
3 years prior to registration in the labour ofﬁce as an unemployed person, the person
resigned from employment or other paid work due to the need to fulﬁl parental or
caring duties (Article 60b). Receiving this beneﬁt requires full-time employment.
The law also speciﬁes a number of additional restrictions, including, in particular,
the length of employment, which is connected with the amount of the beneﬁt.
Another measure supporting the reconciliation of professional and family obligations (raising a child or caring for a dependent person) is a grant for telework (Article
60a). In this case, several conditions similar to those above are applied, but there are
also fundamental differences. For persons returning to the labour market during the
caring period, ‘employment’ is not restricted to employment by employers and may
be provided by full or part time work. As well as employers, the law also includes
entrepreneurs within the scope of the entitlement. An additional requirement is a
limitation concerning the age of the child, who cannot be older than 6 years. The
amount of the grant received is part of the agreement between the employer
(entrepreneur) and the head of the district but cannot exceed the iterative (multiple)
amount (6x) of the minimum wage. There are also restrictions related to the close
family members of an employer (entrepreneur) who may not enjoy these beneﬁts.
However, it is important to note that a separate legal basis for the telework grant is
addressed to those caring for persons with disabilities (Article 60aa). The main
difference relates to the doubly higher amount of the beneﬁt granted.
Moreover, unemployed persons (as referred to in Article 49 (5)) fulﬁlling parental
duties by caring for a child up to the age of 6 (or a disabled child until 18) also have
the right to be reimbursed for the costs of childcare for a child under 7 years. The
same rights are provided when caring for another dependent person (Article 61). The
refund is conditional on the unemployed person taking up employment (or other paid
activity, an internship, vocational training for adults or training) with a monthly
income not exceeding the minimum wage. To obtain this ﬁnancial support covering
the costs of caring, the expenditures incurred must be documented. The amount of
the refund is set at a maximum of half of the unemployment beneﬁt and in general is
restricted to six months. According to the judgement of the District Administrative
Court in Gdańsk (2010), the granting of the refund is not compulsory, but is at the
discretion of the authority.

3.3.3

Regulations That Facilitate Carrying Out Work and Caring
Responsibilities

It is difﬁcult to disagree that the right to satisfactory work requires a balance between
a worker’s professional and private life, while ﬂexible shaping of the working time is
an important aspect of reconciling family and working responsibilities. This raises
the question of legal solutions that allow parental and caring duties to be reconciled
with employment duties, in particular the right to work part-time for persons taking
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parental leave and those entitled to child-care leave. In this respect, signiﬁcant
changes to the Polish Labour Code were introduced in 2015, and the advantages
provided are similar for both parents. Among the available forms of working time
ﬂexibility, the legislator explicitly promotes part-time employment (Ludera-Ruszel
2017, 6).
The right to take up employment while on child-care leave is regulated by Article
1862 of the PLC. Under this provision, during child-care leave (the leave, for a
maximum of 36 months, must be taken before the child turns 6), an employee
(parent, guardian) may perform work for the current or any other employer, or
undertake any other activity, as well as education or training, unless this makes it
impossible to take personal care of the child. It is therefore considered that working
or engaging in gainful activity during leave is not, in principle, contrary to the
purpose of that leave, which is to bring up a child. Providing the personal care for the
child need be interpreted in a strict way and exceptionally, considering the period of
undertaken work, instead of the whole period of child-care leave (the Supreme
Administrative Court of the Republic of Poland, 2011). Furthermore, an employee
entitled to child-care leave may request in writing that the employer reduce working
time to no more than 50 percent of full working time in the period during which the
leave could be taken, and the employer is obliged to accept that request (Article1867
PLC). Additional guarantees exist for employees beneﬁting from this solution such
as protection of the permanence of the employment relationship guaranteed by
Article 1868 PLC, which prohibits an employer from terminating a contract of
employment with or without notice during the reduction of working time (reduction
of working time is possible for no longer than a total period of 12 months). In case of
illegal termination as a result of reinstatement employee shall not be paid for the
entire period during which he remained out of work but only for maximum 3 or at
least 1-month period remuneration (the Supreme Court of Poland, 2017). Similarly,
in the case of parental leave (Article 182 1a) an employee may start part-time work
for at most half of the working-time (Article 1821e). However, there are some
substantive differences here. Some are related to the personal scope of entitlement,32
some with the right to reject the employee’s request. The employer is obliged to
grant the request only if it does not interfere with the organisation of work or the type
of work performed by the employee. He shall inform the employee in writing of the
reason for the refusal. Accordingly, the employee’s request to work part-time during
parental leave is strengthened by the employer’s obligation to accept it or by the right
to reject it only in objectively justiﬁed cases. Some objectivity regarding the
employer’s decision is secured by Article 281(5) of the PLC, stating that an
employer or any person acting on his behalf shall be liable to a ﬁne in the case of
non-compliance with the regulations on employee parenthood rights. The fundamental differences related to work during parental leave are as follows: an employee
may combine parental leave with part-time work simultaneously; the non-working

32

See previous remarks.
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part is covered adequately by parental leave and, by working, the length of the
parental leave is extended proportionally (Article 1821f(1)).
Another kind of facilitation relates to the right to days off for childcare purposes
and to the right not to perform overtime work. Following Article 188 PLC, an
employee raising at least one child up to 14 years of age is entitled to 16 paid
hours (or 2 paid days) off in a calendar year. Moreover, an employee taking care of a
child up to 4 years of age shall not perform any overtime or night work, or work
under the working time system referred to in Article 139, and shall not be posted to
work outside of the permanent workplace, without the employee’s prior consent
(Article 178(2) PLC). In the working time systems and patterns referred to in
Articles 135 to 138, 143 and 144 of the PLC, the working time of employees taking
care of a child up to 4 years of age cannot exceed 8 hours without their consent.33 An
employee is entitled to remuneration for the time not worked due to the reduction of
working time on that account (Article 148 of the PLC). Separate regulations govern
the right to an allowance for the time absent from work due to the necessary personal
care of a child (or other family member).34
Telework is of particular interest regarding ﬂexible work patterns that allow for
combining working and caring duties. The provisions of Article 676 (6-7) of the
PLC, introduced in 2018, contain a special procedure for requesting telework. This is
applicable to parents with a child in the special situation referred to in Article
1421(1) of the PLC.35 In such cases, the employer should grant the employee’s
request and is entitled to reject it only if acceptance is not possible due to the
organisation of work or the type of work performed by the worker. The employer
shall inform the employee, in writing or electronically, of the reason for refusing the
application. The above-mentioned parents may also request ﬂexible working hours:
a system of work split up over the day (Article 139), a working time pattern which
may specify different hours for the commencement of work (Article 1401) or an
individual working time pattern (Article 142). The employer may refuse on grounds
similar to those stated above (Article 1421(2)).
The PLC does not provide for ﬂexible work patterns such as job or work sharing,
which are treated as more suitable to reconcile caring and working duties
(Wrocławska and Mačernytė-Panomariovienė 2019). Some of the general solutions
based on employment parts agreements can certainly be used. As an example, it is
possible to further ﬂexibilise working time through individual working time schedules, working time arrangements with a shortened working week or weekend work,
or a time schedule with different hours for starting work on particular days. In these
cases, the employer has more freedom to refuse to consider the employee’s request
because of the lack of appropriate provisions. Employee interests and special needs
due to family obligations seem to be strongly underestimated by the legislator in this
respect (Ludera-Ruszel 2017, 5).

33

The above-mentioned working time systems were explained in previous remarks.
E.g., in the case of the child’s (or other family member’s) sickness.
35
Including a child holding the certiﬁcate referred to in Article 4.3 of the Act “For Life”.
34
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To summarise, in Poland, as regards the opportunity to combine work with family
responsibilities, the PLC is dominated by solutions addressed to both parents taking
care of a child of a certain age. It is important to note that, in some cases they may
also apply to another close family member. These measures, taken together with the
widening of the scope of parenthood rights to non-employees (insured as referred to
in the PLC), constitute steps in the right direction for improving the employment
position of women. However, the preferred form for combining working activity
with parental obligations under the PLC remains the reduction of working time to
half-time. In fact, reduced working time may well result in reduced remuneration and
lower pension in the future. Moreover, the reluctance of employers to employ
women may have its source in the ﬁnancial obligations, as employers still largely
bear the costs of employing persons with parental responsibilities (who beneﬁt from
the reduction of working hours and days off) in which women are the predominant
group. Therefore, special emphases should be placed on strengthening the use of
ﬂexible forms of employment and ﬂexible working time patterns that do not constitute a reduction of working time (Latos-Miłkowska 2011, 7). However, in the
meantime the alleviation of certain burdens borne by employers may be seen in
the extended use of job-sharing or work-sharing, but de lege lata such forms of work
have not been explicitly provided for in the Labour Code. At the same time, creating
greater opportunities for employment with widely understood family responsibilities
(not restricted to parental obligations) may also improve the employment position of
women.

4 Concluding Remarks
In all three countries, a set of guarantees is provided for employees with family
responsibilities but the scope of the speciﬁc regulations and entitlements is quite
different. Some are addressed exclusively to women or single parents, others to both
female and male employees, while some of them also cover other close family
members. A positive tendency can be observed in that the countries widen the
scope of persons entitled to parenthood rights to include not only persons working
under employment contracts but also those who work under different types of
contracts (entrepreneurs, artists, etc.).
In all the countries analysed in this research, many legal tools exist to promote the
equality of women’s rights but it is nonetheless difﬁcult to achieve the desired result
without ensuring a system of comprehensive measures and instruments. Providing
more ﬂexibility in working time arrangements, ﬂexible forms of performed work and
ﬂexibility in exercising parenthood leave are milestones in the search for equality in
employment relationships.
Improving the employment position and status of women is impossible without
engaging other family members in family care responsibilities. To achieve equality
in employment and equal opportunities, balanced measures are required that would
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strengthen (but not stigmatise) the position of those who perform family
responsibilities.

References
Books and Articles
Andrikienė L, Vaičiūnienė R (2016) Gender inequality in Lithuania. Analysis and evaluation based
on the Gender Equality Index 2015 (by EIGE) Kultūra ir visuomenė. Socialinių tyrimų žurnalas
7(1). https://doi.org/10.7220/2335-8777.7.1.2
Babińska-Górecka R (2020) Social risk in pension insurance. International and national legal and
doctrinal conditions. Acta Universitatis Vraclaviensis, No. 3996, pp 27–42. https://doi.org/10.
19195/0137-1134.123.2
Brazienė R, Vyšniauskienė S (2019) Paid leave policies and parental leave choices in Lithuania.
Public Policy Adm 18(3):9–19. https://doi.org/10.5755/j01.ppaa.17.3.21959
Dromantaitė-Stancikienė A, Gineitienė Z (2010) Situation of women seeking a career in Lithuania.
Socialinių mokslų studijos, No. 4 (8), pp 69–88: 70
Erikson M, Haljasmäe R, Teeäär GK (2019) Extension of the employee’s leaves for caring for a
disabled person to other workers. University of Tartu. https://www.sm.ee/sites/default/ﬁles/
erikson_haljasmae_teeaar_puhkuseoiguse_laiendamise_analuus_12.12.19.pdf (in Estonian).
Accessed 1 Jun 2021
Guščinskienė J, Čiburienė J (2009) Labour market in Lithuania: gender situation. Bus Manag Econ
Eng 8(1):271–284
Hansson L (2013) Division of labour and power relations in family. In: Roosalu T (ed) Gender
equality monitoring 2013. Ministry of Social Affairs, Tallinn (in Estonian)
Käärats E et al (2021) Comments on the Employment Contracts Act. Ministry of Social Affairs.
Juura, Tallinn (in Estonian)
Kurzynoga M (2017) Working and caring – Polish regulations in the context of demographic
changes. E-J Int Comp Labour Stud 6(1)
Latos-Miłkowska M (2011) Przemiany stosunku pracy związane z rodzicielstwem: 4. Koncepcja
work - life balance i jej wpływ na przepisy prawa pracy, 7. Uwagi końcowe. In: Florek L
(ed) Współczesne problemy prawa pracy i ubezpieczeń społecznych. Wolters Kluwer,
Warszawa
Ludera-Ruszel A (2017) Równowaga między życiem zawodowym i prywatnym pracownika
w przepisach o czasie pracy: 1. Wprowadzenie, 5. Elastyczność czasu pracy,
6. Podsumowanie. In: Bomba K (ed) Prawo ochrony pracy - współczesność i perspektywy
rozwoju. Wolters Kluwer, Warszawa
Mačernytė Panomariovienė I, Krasauskas R (2021) A father’s entitlement to paternity and parental
leave in Lithuania: necessary legislative changes following the adoption of the directive on
work-life balance. Rev Cent East Eur Law 46(2). https://doi.org/10.1163/15730352-bja10047
Madise Ü (ed) (2020) The Constitution of the Republic of Estonia: commented edition, 5th revised
and supplemented edition. Iuridicum, Tartu (in Estonian)
Maldonado LC, Nieuwenhuis R (2015) Family policies and single parent poverty in 18 OECD
countries, 1978–2008. Community Work Fam 18(4):395–415. https://doi.org/10.1080/
13668803.2015.1080661
Mažuolienė J (2020) Development of women entrepreneurship in the gender equality policy
context. Public Policy Adm 19(1):139–149. https://doi.org/10.5755/j01.ppaa.19.1.25126

Protection of Women’s Rights in Lithuania, Estonia and Poland: In. . .

133

Miežanskienė R, Tartilaitė-Paulauskienė A (2016) The implementation of rights and guarantees of
pregnant women in labour legal relationship: the experience of Lithuania’s governmental
institutions. Public Policy Adm 15(3):390–406. https://doi.org/10.5755/j01.ppaa.15.3.16613
Mędrala M (2016) Uprawnienia rodzicielskie dla członków najbliższej rodziny pracownika [The
parental rights of the closest family member of the employee]. Studia z zakresu prawa pracy i
polityki społecznej [Studies on Labour Law and Social Policy] 23:83–94. https://www.
ejournals.eu/sppips/2016/vol-2016/. Accessed May 2021
Muda M (1999) Prohibition of discrimination in the labour relations. Juridica International. Law
Review of the University of Tartu
Raguckienė L, Staponienė V (2016) Pay of women and men: situation and tendencies. Public Policy
Adm 15(3). https://doi.org/10.5755/j01.ppaa.15.3.16614
Rakauskienė OG et al (2019) Darbo užmokesčio ir pensijų atotrūkio tarp moterų ir vyrų priežasčių
analizė. Mykolo Romerio universitetas, Lyčių tyrimų laboratorija, Vilnius
Seraﬁn K (2016) Uprawnienia rodzicielskie pracownika – ojca po nowelizacji kodeksu pracy:
2. Uprawnienia subsydiarne – prawo do urlopu na warunkach urlopu macierzyńskiego, urlopu
rodzicielskiego i urlopu wychowawczego. In: Czerniak-Swędzioł J (ed) Uprawnienia
pracowników związane z rodzicielstwem w świetle przepisów prawa pracy i ubezpieczeń
społecznych. Wolters Kluwer, Warszawa
Szewczyk H (2017) 1.1. Nierówne traktowanie i dyskryminacja w zatrudnieniu ze względu na płeć
jako zjawiska społecznokulturowe, 5.2.2. Konstytucyjne podstawy ochrony praw jednostki
w aspekcie równości płci w zatrudnieniu, 6.1.2.3. Środki godzenia pracy zawodowej z
obowiązkami rodzinnymi i inne działania na rzecz równych szans dla kobiet. In Równość płci
wzatrudnieniu. Wolters Kluwer, Warszawa
Wilkensas M, Cabrita J, Jungblut J, Andersonas R (2018) Striking a balance: reconciling work and
life in the EU. Eurofound
Wrocławska T, Mačernytė-Panomariovienė I (2019) Employment contracts after the reform of
Lithuanian Labour Code. Labour Soc Security J 4:12–20. https://doi.org/10.33226/0032-6186.
2019.4.2
Wrocławska T (2020) Konsekwencje wyroków Trybunał Konstytucyjnego na przykładzie
wybranych orzeczeń w sprawach pracowniczych. Gdańsko-Łódzkie Roczniki Prawa Pracy i
Prawa Socjalnego 7–8:123–142
Žiogelytė L (2012) Assessment of differences in male and female earnings in Lithuania. Ekonomika
ir vadyba: aktualijos ir perspektyvos 2(26):6–16

Legal Acts
Council Directive 2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin. OJ L 180, 19.07.2000, pp. 22–26.
Council Directive 2000/78/EC establishing a general framework for equal treatment in employment
and occupation. OJ L 303, 02.12.2000, pp. 16–22.
Council Directive 92/85/EEC on the introduction of measures to encourage improvements in the
safety and health at work of pregnant workers and workers who have recently given birth or are
breastfeeding (tenth individual Directive within the meaning of Article 16 (1) of Directive
89/391/EEC). OJ L 348, 28.11.1992, pp. 1–8.
Council Directive 97/81/EC concerning the Framework Agreement on part-time work concluded by
UNICE, CEEP and the ETUC. OJ L 14, 20.01.1998, pp. 9–14.
Directive (EU) 2019/1158 of the European Parliament and of the Council on work-life balance for
parents and carers and repealing Council Directive 2010/18/EU. OJ L 188, 27.07.2019,
pp. 79–93.

134

I. Mačernytė-Panomariovienė et al.

Directive 2006/54/EC of the European Parliament and of the Council on the implementation of the
principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast). OJ L 204, 26.07.2006, pp. 23–36.
Employment Contracts Act, passed on 17 Dec 2008. https://www.riigiteataja.ee/en/eli/52
9122020003/consolide. Accessed 1 Jun 2021.
Equal Treatment Act, passed on 11 Dec 2008a. https://www.riigiteataja.ee/en/eli/503052017002/
consolide. Accessed 1 Jun 2021.
European Social Charter (revised). European Committee of Social Rights Conclusions. 2011
(Lithuania). Articles 7, 8, 16, 17, 19, 27 and 31 of the Revised Charter. January 2012. p. 28.
Gender Equality Act, passed on 7 April 2004. https://www.riigiteataja.ee/en/eli/516012019002/
consolide. Accessed 8 Mar 2022.
Law of the Republic of Lithuania on sickness and maternity. Ofﬁcial Gazette (LT), 2000,
No. 111-3574.
Occupational Health and Safety Act, passed on 16 Jun 1999. https://www.riigiteataja.ee/en/eli/
522042021002/consolide. Accessed 1 Jun 2021.
The Constitution of the Republic of Estonia, passed on 28 Jun 1992. https://www.riigiteataja.ee/en/
eli/530122020003/consolide. Accessed 1 Jun 2021.
The Constitution of the Republic of Poland of 2 April 1997, Dz.U.1997.78.483.
The Polish “Equality Act” (Act on Implementation of Certain Provisions of the European Union on
Equal Treatment) of 3 December 2010, Dz.U.2020.2156.
The Polish Act on Amendments to Labour Code and the Other Legal Acts of 24 July 2015, Dz.
U.2015.1268.
The Polish Act on Employment Protection and Labour market Institutions on 20 April 2004, Dz.
U.2020.1409.
The Polish Act on Support for Pregnant Women and Families “For Life” of 4 November 2016,
Dz. U. 2019. 473.1818.
The Polish Labour Code on 26 June 1974, Dz.U.2020.1320.

Cases
District Administrative Court in Gdańsk (2010). Judgement of 9 December 2010, case No III
SA/Gd 391/10.
Kaunas Regional Court (2019). Decision of 29 May 2019, case No. e2A-809-773/2019.
Klaipeda City District Court Decision of 3 October 2012, case No 2-6359-613/2012.
The Constitutional Court of the Republic of Lithuania (2001). Ruling of 18 December 2001, Ofﬁcial
Gazette 2001, No. 107-3885.
The Constitutional Tribunal of the Republic of Poland (1991). Judgement of 24 September 1991,
Kw 5/91, OTK 1991, No. 5, s. 103.
The Constitutional Tribunal of the Republic of Poland (2000). Judgement of 28 March 2000, K
27/99, OTK 2000, No. 2, poz. 62 i z dnia 13 czerwca 2000 r.
The Constitutional Tribunal of the Republic of Poland (2010). Judgement of 15 July 2010 r., K
63/07, Dz. U. No. 137, poz. 925.
The Polish Court of Appeal in Warsaw (2019). Judgement of 31 May 2019, case No III APa 4/14.
The Polish Court of Appeal in Lublin (2016). Judgement of 30 June 2016, case No III APa 8/16.
The Supreme Administrative Court of Poland (2011). Judgement of 25 March 2011, case No OSK
2066/10.
The Supreme Administrative Court of Lithuania (2020). Judgement of 15 April 2020, case No
EA-3797-629/2020.
The Supreme Court of Estonia (2001). Decision of 14 Mar 2001, case No. 3-2-1-22-01.
The Supreme Court of Estonia (2012). Decision of 10 Oct 2012, case No. 3-2-1-82-12.

Protection of Women’s Rights in Lithuania, Estonia and Poland: In. . .

135

The Supreme Court of Lithuania (2003). Decision of 29 December 2003, case No. 44.
The Supreme Court of Lithuania (2013). Decision of 28 February 2013, case No. 3K-3-62/2013.
The Supreme Court of Lithuania (2017). Decision of 1 June 2017, case No. e3K-3-259-686/2017.
The Supreme Court of Lithuania (2021). Decision of 8 July 2021, case No. e3K-3-286-943/2021.
The Supreme Court of Poland (2008). Judgement of29 January 2008, case No II Pk 143/07.
The Supreme Court of Poland (2017). Judgement of 11 July 2018, case No II PK 175/17.
The Supreme Court of Poland (2018). Judgement of 28 December 2018, case No II PK 243/17.
The Supreme Court of Poland (2019). Order of 28 March 2019, case No I PK 83/18.
The Supreme Court of Poland (2020). Judgement of 21 October 2020, case No UK 120/19.
Vilnius Regional Administrative Court (2009). Decision of 6 April 2009, case No. I-1002-121/
2009.
Vilnius Regional Court (2019). Decision of 19 September 2019, case No. e2A-2282-567/2019.

Other Resources
Davulis T, Country report Gender equality How are EU rules transposed into national law?
Lithuania. (Reporting period 1 January 2019 – 31 December 2019). Luxembourg: Publications
Ofﬁce of the European Union, 2020. https://www.equalitylaw.eu/downloads/5284-lithuaniacountry-report-gender-equality-2020-1-13-mb. Accessed 20 Apr 2021.
Gender equality in the G20 – Additional analysis from the time dimension (2019). ILO. (Tokyo,
22-24 April 2019) https://www.ilo.org/wcmsp5/groups/public/%2D%2D-dgreports/%2D%2Dcabinet/documents/publication/wcms_713376.pdf
Equal Treatment Act. Explanatory Memorandum, 6 Nov 2008b. https://www.riigikogu.ee
(in Estonian). Accessed 1 Jun 2021.
Human rights in Lithuania 2018-2019. Human Rights Monitoring Institute, 2020. http://hrmi.lt/wpcontent/uploads/2020/06/ZmogausTeisesLietuvoje_galutinis.pdf
Labour disputes related to unequal treatment in the proceedings of the labour dispute committee,
2018-2020. Labour Inspectorate of the Republic of Estonia. https://www.ti.ee/et/statistika/
toovaidlused (in Estonian). Accessed 5 Mar 2022.
Lewis H, The Coronavirus Is a Disaster for Feminism Pandemics affect men and women differently.
The Atlantic. March 19, 2020. In: The Coronavirus Is a Disaster for Feminism - The Atlantic
Statistics Estonia (2018) EV100: Estonians are Increasingly Living Alone, 13 Mar 2018. https://
www.stat.ee/et/uudised/2018/03/13/ev100-eestimaalased-elavad-uha-sagedamini-uksikult
(in Estonian). Accessed 1 Apr 2021
Statistics Poland (2018). Women and men on the labour market. https://stat.gov.pl/obszarytematyczne/rynek-pracy/opracowania/kobiety-i-mezczyzni-na-rynku-pracy-2018,1,7.html.
Accessed 20 January 2021.
The annual gender pay gap. The Lithuanian Bureau of Statistics, 2018. (in Lithuania). https://www.
stat.gov.lt.

Ingrida Mačernytė-Panomariovienė graduated from Vilnius University where she received
graduate degrees in Economics (1994) and Law (1998). In 2002, she defended her PhD thesis
and was awarded a doctoral degree. Since 2004, Prof. Ingrida Mačernytė-Panomariovienė was the
Scientiﬁc Secretary of the Lithuanian Law Institute, and from 2019 she is the head of the Law
Institute of the Lithuanian Centre for Social Sciences.
Prof. Mačernytė-Panomariovienė has published around 60 research papers in international and
national journals. She also teaches at the School of Law of Mykolas Romeris University and
supervises doctoral students there.

136

I. Mačernytė-Panomariovienė et al.

Merle Erikson (Dr Iur.) graduated from the University of Tartu in 1994, the doctor iuris degree
was conferred on her in 2001. During the period 1994 to 2011 Merle Erikson was a lecturer and an
associate professor of labour and social security law of the School of Law of the University of Tartu.
Since 2011, she has been a professor of labour law at the University of Tartu. Her main areas of
study and teaching are Estonian labour law, international labour law and the European Union social
policy and labour law. Prof. Erikson has carried out research at various universities in Europe and
Asia. She has published over 90 publications and participated in dozens of international and
Estonian research projects. Merle Erikson has been involved in drafting Estonian labour laws.
Tatjana Wrocławska is an assistant professor, researcher and lecturer at the Faculty of Law and
Administration of the University of Lódź, Poland. She specialises in labour law and teaches labour
law, labour law for international management of human resources, the legal aspects of employment
and recruitment, employment of foreigners.
Dr Wrocławska’s scientiﬁc research activity focuses on issues related to the challenges of an
ageing society and the need to provide sustainable work over the life course. She is an author of
numerous scientiﬁc publications and is an active participant in various scientiﬁc events, organised at
international and national levels.

Protection of Elderly Employees
in the Ageing Society: Experience
of Lithuania and Estonia
Kristina Ambrazevičiūtė

Abstract Population ageing is one of the most apparent demographic trends in
European countries. This tendency means there is an increased number of older
employees and a need to retain them in the labour market for as long as possible.
However, the traditional labour market regulation model focuses on the demographically young population where the major part of the working population provides
support for the relatively small number of older people.
Two Baltic States, Lithuania and Estonia, are no exception among countries
facing ageing society challenges. The question is whether both countries, which
have very similar historical and social experiences, use the same legal measures to
solve problems related to the participation of older employees in the labour market.
This chapter analyses the older person’s situation in the Lithuanian and Estonian
labour markets, assessing both the prohibition of age discrimination in employment
and the labour law provisions bringing ﬂexibility to both older employees and their
employers, thus assisting the former group to continue in their employment.

1 Introduction
The vulnerability of elderly persons, especially those in employment, is universally
recognised (Seatzu 2015). This group has recently been receiving increased attention
both in legal scholarship and other social sciences and on the part of decision-makers
(European Commission 2021; Martin et al. 2015; Nilsson 2016; NumhauserHenning 2017; Ogg and Rašticová 2020; Rönnmar 2015; Seatzu 2015). This
situation is due to the population ageing tendency that is common to all European
countries. Studies show that by 2070, 30% of the European population is estimated
to be aged 65 and above (compared to about 20% in 2019). From 2019 to 2070, the
proportion of people aged 80 or above is projected to more than double, up to 13%.
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Simultaneously, the current working-age population (20–64 years) is projected to
decrease—in 2019, it amounted to 59% of the entire population, and is projected to
be down to about 51% by 2070. During that time, the number of children and young
people (aged 0–19) in Europe is projected to decrease by 12.6 million (European
Commission 2020b, p. 10). Besides these long-term challenges, the situation of
elderly employees has recently been made even worse by the COVID-19 pandemic.
As reports show, Lithuanian employers were speciﬁcally prone to terminate labour
contracts with elderly employees as the ﬁrms faced ﬁnancial difﬁculties caused by
the restrictions imposed on their activities (Bukšaitytė 2021).
This situation inevitably calls for reconsidering the legal regulation of labour
relations. The regulation of labour law has so far been informed by the ‘three stages’
society model that was developed during the industrial period. The essence of this
model is that each individual’s life is divided into successive and strictly separated
stages according to the age criterion: childhood (during which education and readiness for work are acquired), working life (adult stage), and old age (‘earned rest’
after the working life phase); each speciﬁc stage has its own rights and obligations
(Guillemard 2015, p. 323). At a certain age, formally deﬁned by law, individuals
acquire more rights and responsibilities and move from childhood to working life.
When they later reach retirement age, elderly individuals leave the labour market,
allowing cohorts of young employees to enter it, and then move on to the third,
old-age phase, which is seen as a period of rest and economic inactivity. Thus, the
traditional regulatory model of labour relations has been aimed, among other things,
at excluding older people from the labour market at a sufﬁciently clearly deﬁned age
(typically through legislation).
However, the current trends in post-industrial society no longer allow for such a
clear distinction between generations. For example, the learning stage, previously
classiﬁed as the attribute of the ﬁrst childhood phase, is now being replaced by the
postulate of lifelong learning (Guillemard 2015, p. 326). Similarly, individuals often
leave the labour market before retirement but then return to it. In other words, the
‘three stages’ model is disintegrating. Despite the ongoing disintegration of the
model, state labour and social security laws have so far retained age-related and
well-established regulatory schemes (Hendrickx 2012, p. 26). However, the changes
in social reality require new approaches in labour law. The former exclusion from the
labour market of employees who have reached retirement age is now challenged by
the task of retaining older employees in the labour market. However, this task
requires changes to both the legal framework and established public attitudes.
Lithuania and Estonia, are no exception among the countries facing changing
demographic conditions. Both countries belong to the same region and have also
been united by similar historical, political, and social experiences over the last
century. Having regained their independence after 50 years of Soviet occupation,
Lithuania and Estonia reoriented from the Soviet command and state-oriented
economy to a free-market economy and joined the European Union, harmonising
their national laws with EU standards. Over the last few decades, both countries have
been facing signiﬁcant demographic challenges due to the ageing population and, as
forecasts show, will face even more in the future. In 1976, the elderly (65 and over)
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constituted 11.2% of the total population in Lithuania and 12.4% in Estonia. In 2016,
this share reached 19% in both Lithuania and Estonia (Eurostat 2017). It is forecasted that by 2060 the population aged 65 and over will form 31.2% of the
population in Lithuania and 30.5% in Estonia. This is above the projected EU
average of 29.5% (Eurostat 2011). The situation presupposes the importance of
national legal regulation directed towards retaining elderly persons in employment.
This chapter aims to review what measures Estonia and Lithuania use to solve
problems related to the participation of older employees in the labour market. To
achieve this aim, the prohibition of age discrimination in Lithuania and Estonia will
be analysed ﬁrst. Second, various legal instruments employed in the national labour
laws that increase ﬂexibility vis-à-vis older employees in both states will be
discussed and compared.

2 Prohibition of Age Discrimination
The prohibition of age discrimination is one of the main legal instruments currently
guaranteeing the employment rights of older people. First, ensuring the
non-discrimination principle is an international and EU obligation that Lithuania
and Estonia must comply with. The national legislature and authorities have to
specify and implement this principle in practice. Second, a discriminatory or
non-discriminatory environment is one of the determining factors impacting the
older employee’s decision to leave, or not to leave, employment. This section will
examine the regulation and enforcement of age discrimination prohibition in the
Lithuanian and Estonian legal systems.

2.1

Prohibition of Discrimination in Lithuania

While the principle of non-discrimination is directly established in Article 29(2) of
the Constitution of the Republic of Lithuania (1992), age is not expressly mentioned
among the grounds of non-discrimination. Moreover, the linguistic structure of the
article (it states: “The rights of the human being may not be restricted, nor may he be
granted any privileges on the grounds of gender, race, nationality, language, origin,
social status, belief, convictions, or views.”) presupposes that the list of grounds for
non-discrimination is exhaustive. Nevertheless, Article 29 is interpreted broadly,
going beyond the grounds of discrimination explicitly listed therein (Gumbrevičiūtė-Kuzminskienė 2011, p. 73; Sinkevičius 2013, p. 520). The case law of the
Constitutional Court of the Republic of Lithuania also conﬁrms this position.
Interpreting the coherence between the Constitution of the Republic of Lithuania
and the European Convention of Human Rights (ECHR), the Constitutional Court
assessed Article 29 not formally, but comprehensively, recognising that the content
of Article 29 is comparable to that of Article 14 ECHR. Another recent ruling of the
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Constitutional Court in the context of age discrimination was intended to answer the
question of whether the age-related provision of the Statute of Vilnius University
was in line with the non-discrimination principle (Constitutional Court of Republic
of Lithuania 2021). The provision of the Statute under consideration proclaimed that
“Teachers and researchers over 65 years of age may work at the University if the
Senate agrees that a ﬁxed-term employment contract is concluded for a maximum
period of 3 years. Such an agreement may be re-concluded once by a decision of the
Senate”. The Constitutional Court ruled that setting the maximum age limit up to
which researchers and lecturers may work in a higher education institution cannot be
regarded as age discrimination prohibited by the Constitution. According to the
Court, this provision pursues the important goal of ensuring the quality of higher
education by guaranteeing consistent and optimal turnover of researchers and
lecturers to encourage young and highly qualiﬁed researchers and lecturers to
work in the higher education system. However, in the absence of criteria for deciding
on the conclusion of ﬁxed-term employment contracts with lecturers over 65, the
Statute’s provision was declared unconstitutional. This decision of the Lithuanian
Constitutional Court is also in line with the case law of the Court of Justice of the
European Union (CJEU), according to which national legislation may provide for
differences in treatment on the grounds of age if they are objectively and adequately
justiﬁed by a legitimate aim of employment policy and the labour market, and the
measures are appropriate and necessary (Palacios de la Villa v. Corteﬁel Servicios
2007; Rosenbladt v. Oellerking Gebäudereinigungsges 2010; Mangold v Helm
2005; Georgiev v. Tehnicheski Universitet 2010; Petersen v. Berufungsausschuss
für Zahnärzte für den Bezirk Westfalen-Lippe, 2010).
Further, the Law on Equal Opportunities of the Republic of Lithuania (2003),
which entered into force in 2005, extended the list of grounds for non-discrimination
speciﬁed in Article 29 of the Constitution and included the prohibition of any direct
and indirect discrimination, harassment and instruction to discriminate on the
grounds of age (Article 2). This step of the Lithuanian legislator brought the
regulation of discrimination in Lithuania closer to European standards. In addition,
the legislature, exercising the right of national states to derogate from the antidiscriminatory age limits provided for in Article 6(1) of the Directive 2000/78/EC
(Council Directive 2000), deﬁned the thresholds for equality on the grounds of age
in the Law on Equal Opportunities. Article 2(9)(1) of the Law on Equal Opportunities provides that statutory age restrictions are not regarded as direct age discrimination if they are justiﬁed by a legitimate aim and are pursued by appropriate and
necessary measures. In the context of employment law, it must be mentioned that the
provision of equal opportunities in the workplace is a duty of the employer, applies
to both employees and civil servants and must be ensured at all stages of the
employment relationship, including the formulation of job advertisements (Article
7 and Article 11 of the Law on Equal Opportunities).
Moreover, several equality-ensuring norms are provided in the Labour Code of
Lithuania (2017) (LC). Most of the norms ensuring equality in employment relations
have been transposed from the Law on Equal Opportunities to the Labour Code. The
Labour Code provides that the implementation of the principle of non-discrimination
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in the workplace is the employer’s duty (Article 26 LC). The Code also introduced
an obligation on employers with more than 50 employees to adopt measures to
promote and implement equality policies in the workplace. It should be noted that
the principle of non-discrimination in the Labour Code extends beyond classical
employment law: it applies to the stage before the conclusion of an employment
contract and in cases where the employment contract is not concluded at all (Article
41(1)). Discriminatory behaviour of an employee is also one of the grounds for
termination of the employment contract and is considered a gross violation of work
duties (Article 58(3)(4)). Finally, the Labour Code provides for positive age discrimination rules for pre-retirement age employees. These employees have, ﬁrst,
priority for retaining their jobs and, second, they beneﬁt from more extended notice
periods (four and six weeks)1 where an employment contract is terminated on the
employer’s initiative without any fault on the part of the employee (Article 57(7)).
Although there have been few discrimination cases in Lithuanian courts, the case
law allows the basic rules of non-discrimination on the grounds of age to be
formulated. First, back in 2004, the Supreme Court of Lithuania acknowledged
that an employee’s retirement age is not a sufﬁcient basis for terminating an
employment contract (BS v. VšĮ Lietuvos nacionalinis radijas ir televizija 2004).
An employee may be dismissed on the grounds of age only if his or her age affects
the proper performance of his or her duties; otherwise, such a dismissal must be
regarded as discrimination. This rule was conﬁrmed in subsequent case law by the
Supreme Court of Lithuania (G. D. v. Alytaus Vizgirio vidurinė mokykla 2005).
Importantly, this case law has resulted in the repeal of Article 129(5) of the Labour
Code, which earlier provided for employment termination when an employee has
acquired or is entitled to a retirement pension. Moreover, the case law of Lithuanian
courts has repeatedly conﬁrmed and used the rule of shifting the burden of proof in
discrimination cases (M. M. v. Valstybinė ne Maisto produktų inspekcija prie Ūkio
ministerijos 2012). The Supreme Administrative Court of Lithuania stated that a
ﬁnding of age discrimination constitutes sufﬁcient grounds for declaring unlawful
the termination of a labour contract based on the reduction of employee numbers. On
the other hand, the simple assertion of discrimination without any supporting
evidence is not sufﬁcient grounds for establishing the presumption of a breach of
equal opportunities and for shifting the burden of proof rule: age cannot in itself
constitute discrimination until it is established that unfavourable working conditions
are created, or an advantage is given to other employees due to their younger age
(decision of the Supreme Court of Lithuania, E. M. v. Barclays Technology Centre
Limited 2015). In addition, the Supreme Court of Lithuania has postulated that older
employees in the labour market are in a weaker position and recognised that ensuring
the implementation of the principle of equality and protecting the employee from
discrimination in employment is in the public interest and should be enforced by the
courts ex ofﬁcio (D. V. v. AB Lietuvos paštas 2012).

1

The default notice period is one month in advance, or for employment relationships of less than
one year – two weeks in advance.
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Anti-discriminatory Laws in Estonia

Article 12 of the Constitution of the Republic of Estonia (1992) also establishes the
principle of equality of persons: “Everyone is equal before the law. No one may be
discriminated against on the basis of nationality, race, colour, sex, language, origin,
religion, political or other views, property or social status, or on other grounds”. It
can be seen that, as in the case of Lithuania, Article 12 of the Estonian Constitution
does not mention age among the grounds for discrimination. However, contrary to
the Constitution of the Republic of Lithuania, the list of grounds for
non-discrimination in the Estonian Constitution is explicitly non-exhaustive. Including age in this list should therefore not raise any doubts, and this is conﬁrmed by case
law. The Supreme Court (2011) concluded that the list of prohibitions against
discrimination comprised in the Constitution is not exhaustive and provides only a
sample list; therefore, it may be a basis for protection against discrimination on any
grounds. In addition, the Constitutional Review Chamber of the Supreme Court
(2002) has argued that the constitutional rule of equality and non-discrimination
applies to ‘all spheres of life’, from which it may be concluded that the prohibition
against age discrimination should also be applied to the sphere of employment.
The principle of non-discrimination has been further developed in the Equal
Treatment Act of the Republic of Estonia (2008). This Act identiﬁes age as a
prohibited grounds for direct and indirect discrimination (Articles 2(2), 3) and
establishes the general principle that employers should not only take appropriate
measures to protect employees against discrimination but also inform employees in
an appropriate manner of the rights and obligations provided for in this Act (Article
12). The Equal Treatment Act establishes exceptions for direct discrimination on the
grounds of age based on Directive 2000/78 (Article 9(2)).
The requirement of non-discrimination is also established in the Employment
Contracts Act (2008) (ECA), the main law governing employment relationships in
Estonia. However, the principle of non-discrimination is not elaborated further and is
limited to a reference to the special laws: “An employer shall ensure the protection of
employees against discrimination, follow the principle of equal treatment and
promote equality in accordance with the Equal Treatment Act and Gender Equality
Act” (Article 3).
In the context of non-discrimination on the grounds of age in Estonian labour law,
it is important to mention the 2006 amendment to the former Employment Contracts
Act (Republic of Estonia Employment Contracts Act 1992), by which dismissal on
the grounds of an employee’s age was abolished. Before the abolition, the employer
had the right to terminate the employment contract with an employee who attained
65 years of age and was entitled to a state retirement pension. This step was based on
the argument that the provisions of the Employment Contracts Act might conﬂict
with the equality and non-discrimination principles of the Constitution and EU law
and that there were seemingly no good reasons to justify such unequal treatment of
older employees (Poleshchuk 2014, p. 16). Soon, in 2007; a similar decision was
made with regard to public ofﬁcials. The Constitutional Review Chamber of the
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Supreme Court (2007) declared that Article 120 of the Public Service Act stating that
public ofﬁcials could be dismissed once they reached the age of 65 violated Article
12 of the Constitution, which provided for equality before the law and banned
discrimination on any grounds.
It should also be noted that the Employment Contracts Act does not provide for
any rule of positive discrimination for older employees. However, in terms of age,
some special conditions for younger employees (minors) are established to promote
their vocational integration and protect their health and moral integrity (Articles
7, 43.4, 44.2, 49, 56, 66).
Case law on age discrimination in Estonia is sparse. In addition to the previously
mentioned Supreme Court cases clarifying the limits of application of the constitutional principle of equality and declaring the termination of civil service relations on
the grounds of age to be illegal, several other court decisions are pertinent. The
Supreme Court of Estonia (2011) had to deal with the situation of a working 67-yearold pensioner, who was not provided with sickness beneﬁts on equal grounds with
younger persons. It had to be decided whether the provision “or insured persons who
are at least 65 years of age have the right to receive sickness beneﬁt in the event of an
illness and injury for up to 60 consecutive calendar days for one illness but not for
more than a total of 90 calendar days per calendar year” of the Health Insurance Act
was unconstitutional. The court reviewed the conformity of the restriction to the
proportionality principle through its suitability and necessity and argued that the
worse-than-average state of health of the elderly or the receipt of an old-age pension
did not justify the savings on health insurance funds spent on the payment of
sickness beneﬁts. Consequently, the Health Insurance Act provision allowing for
the unequal provision of sick leave beneﬁts depending on age was declared unconstitutional. Another relevant case was decided by the appeal court (Tartu Circuit
Court 2020). In this case, age discrimination was presumed when the applicant
provided an email message from her superior, where it was stated that her dismissal
was made “basically on the age criteria”. The employer failed to prove that there was
no breach of the principle of equal treatment and the court recognised a violation of
this principle. It is important to note that the decision in this case relied on quite
rarely used legal provisions of discrimination cases, i.e., the shift of the burden of
proof, compensation for non-pecuniary damage caused by discrimination, and the
absence of upper limits to compensation.
Nevertheless, the rule of the shift of the burden of proof remains problematic in
Estonia. This follows from Article 8(3) of the Equal Treatment Act, which provides
that the shift of the burden of proof is not applied in administrative or criminal
proceedings (while it is applied in regular labour disputes in civil cases). Therefore,
the complainant must prove the factual assertions and discrimination on the grounds
of age, which is often complicated, bearing in mind that an employee or a civil
servant is the weaker party in an employment relationship and does not always have
the opportunity to gather evidence. Therefore, according to experts, “under the
current regulations, (potential) public ofﬁcials who are victims of discrimination
may face serious problems of proving discrimination, in contrast to ordinary
employees beneﬁting from a shift in the burden of proof in Estonia,
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employment-related complaints of public ofﬁcials fall within the competence of the
administrative court” (Poleshchuk 2021). That was the situation, for example, with
the Tartu Circuit Court judgment (2020), where the court found that in a case
concerning recruitment procedure in the Tartu City Government the fact of age
discrimination had not been proven (Poleshchuk 2021).
It may be concluded that, in both Estonia and Lithuania, the establishment of the
principle of non-discrimination on the grounds of age and its development has
followed a very similar path. This was undoubtedly due to the integration of both
countries into the EU and the implementation of Directive 2000/78/EC. However,
despite similar developments in systems, some aspects of implementing the principle
of non-discrimination remain different.
First, the principle of non-discrimination by age in employment is more developed in Lithuanian law than in Estonia. This is particularly evident when comparing
the regulation of the principle of non-discrimination in the Lithuanian Labour Code
and the Estonian Employment Contracts Act, because the latter merely refers to the
speciﬁc equal opportunity laws. On the other hand, elaborating the principle of
non-discrimination not in one but several Lithuanian legal acts does not necessarily
have to be assessed positively. Some researchers claim that this fragmentation of age
discrimination creates more uncertainty and gaps than reinforcement and increased
protection (Rönnmar 2015, p. 10). However, there are currently no contradictions or
gaps in the regulation of age discrimination in different laws in Lithuania.
In the context of Estonian labour law, not only are there no provisions concerning
positive discrimination in favour of older employees, but the latter are not even
singled out as a more vulnerable social group. Meanwhile, the positive discrimination norms established in Lithuanian employment relations identify pre-retirement
age as a speciﬁcally protected category, especially for the termination of employment relations.
In addition, Lithuania and Estonia apply the burden of proof rule differently. The
application of the burden of proof in favour of a discriminated person is established
in the Lithuanian Law on Equal Opportunities and is the same in all legal proceedings. Meanwhile, the shared burden of proof, which the Equal Treatment Act of
Estonia establishes, is not applied in administrative or criminal proceedings. This
establishes different opportunities for employees on the one hand and for public
servants on the other to defend their violated rights in age discrimination cases.
Despite the establishment of the principle of non-discrimination on the grounds of
age in labour relations, which is in line with EU policy, both Lithuania and Estonia
face problems in ensuring the practical functioning of this principle. The mere
introduction of a principle in legislation does not sufﬁce to prevent or reduce
discrimination. The results of public opinion polls also testify to the lack of antidiscrimination measures. In a special Eurobarometer survey (European Commission
2019), both Estonians and Lithuanians identiﬁed age (too young or too old) as the
most signiﬁcant possible disadvantage for a candidate when a choice is made
between two potential employees with the same skills and qualiﬁcations. In Lithuania, this opinion was expressed by 59% of respondents, and in Estonia by 53% of
respondents, while the European Union average is 47%.
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On the other hand, cases of age discrimination and labour relations are not
numerous, neither in Lithuania nor in Estonia. It can be assumed that the infrequent
use of legal protection is due to the fact that non-discrimination by age is a relatively
new phenomenon, more difﬁcult for the public to identify and therefore less frequently protected by judicial means. Last but not least, due to the difﬁculties in
proving age discrimination, a minimal number of age-discrimination cases ends with
recognition of the fact of discrimination. This is a trend also encountered in most
foreign states (Stypińska and Nikander 2018).
Finally, in both Estonia and Lithuania similar processes took place leading to the
abolition of the rules providing for possible dismissal due to retirement age. This
should be seen not only as resulting from the implementation of EU or international
non-discrimination principles, but, most importantly, also as a sign of fundamental
social policy shifts seeking to retain older employees in the labour market, thereby
opening the way for young people, but reconciling the interests of all age groups.

3 Flexibility in Labour Relations and for Older Employees
Although ﬂexibility is often viewed ambiguously (Ogg and Rašticová 2020), it
is still widely accepted that the application of ﬂexible forms of work to the elderly
is one of the main solutions2 for the ageing labour market’s problems. Flexibility is
mainly understood as the employer’s ability to react quickly to changes in external
factors and economic conditions and dismiss or accept an older person at low cost,
hoping that the absence of aggravating safeguards will strengthen the attractiveness
of the older employee category in the labour market. However, equally importantly,
the process must be reciprocal: in order to encourage older people to participate in
the labour market for as long as possible, it is essential to create attractive working
conditions for them, and tailor working conditions and forms to their speciﬁc needs,
facilitating their gradual exit from the labour market. Therefore, assessing the
ﬂexibility of the legal system for the elderly, attention should not be limited to
regulations providing for fast and cost-effective employment termination or for
minimal restrictions on ﬁxed-term contracts. Consideration should be given to
non-traditional forms (telework, work sharing) and part-time work possibilities.
Flexible working conditions reﬂecting the balance of interests of both the employer
and the older employee are one way to extend the length of active employment.
According to data presented in the Employment Flexibility Index 2020, in 2018,
Lithuania jumped from 27th place to 15th in the general EU-41 EU-OECD country
rating, and according to the 2020 assessment, it ranks 14th. Meanwhile, from 2018 to
2020 Estonia has remained stable in 28th place (Lithuania Free Market Institute

In the 1999 European Commission Communication ‘Towards a Europe for all Ages’ a political
decision was made that ﬂexible working arrangements are among the factors that raise older
people’s employment rates in Europe (European Commission 1999).
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2019, p. 7). Lithuania’s leap was due to the new Labour Code of Lithuania, which
entered into force on 1 July 2017 and introduced more ﬂexible regulation of labour
relations.

3.1

Types of Employment Contract

To integrate older people into the labour market as efﬁciently as possible, it is crucial
to identify the types of employment contract best suited to their situation. The
‘classic’ open-ended employment contract provides employees with security but
can be unattractive for employers for this very reason and thus become an obstacle to
the employment of older people. On the other hand, the application of atypical
employment contracts to older employees to increase their participation in the labour
market has almost become an axiom. For example, in recommendations to Lithuania, representatives of the International Labour Organisation (ILO) emphasised that
government and employers should consider introducing various forms of labour
arrangements as a mean of promoting the participation of pre-retirement employees,
and cited part-time work or job sharing as examples (Bouman et al. 2015). Studies
also show that non-standard working conditions are widespread among older
employees: while overall employment rates decline at an older age, the share of
non-standard work is exceptionally high among employees over 65: only about 15%
of employees between 65 and 74 years are in standard employment, against more
than 60% among the age groups of 55–64 and 25–54 (OECD 2019).
Analysis of the Lithuanian and Estonian labour legislation shows that in both
systems, in addition to the classic, open-ended employment contract, non-standard
forms of work are also established. Some of the more ﬂexible employment contracts,
i.e., ﬁxed-term, teleworking or temporary agency employment contract, overlap.
Although open-ended employment contracts are considered the main form
(Council Directive 1999) of the employee-employer relationship, ﬁxed-term contracts are generally associated with greater ﬂexibility opportunities (Bagdanskis and
Usonis 2011). This form of employment relationship better reﬂects the interests of
the employer; therefore, in both Lithuania and Estonia, to maintain a balance of
interest between the parties to employment contracts and to protect employees, there
are mandatory requirements for ﬁxed-term contracts. In Estonia, to enter into an
employment contract for a ﬁxed term, the employer must demonstrate the temporary
nature of the work (such as a short-term increase in workload or seasonal work).
Meanwhile, in Lithuania, ﬁxed-term employment contracts can be concluded for
permanent tasks, but such contracts must not exceed 20% of the company’s employment contracts. Usually, ﬁxed-term employment contracts are concluded for a
two-year term, with several exceptions allowing a ﬁve-year term (Articles 67, 68
of LC). In Estonia, ﬁxed-term employment contracts may be entered into for up to
ﬁve years (Article 9 of ECA).
Moreover, the possibility exists for remote work (teleworking) both in Lithuania
and Estonia. In both countries, teleworking for the elderly can be used if both parties
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to the employment contract agree (Article 52 of LC; Article 6.4 of ECA).
Teleworking can be particularly attractive for older employees by combining work
with other responsibilities, choosing an acceptable work environment, and
addressing health barriers that may make it more difﬁcult for an employee to
commute to work each day. It is clear that teleworking has become the primary
mode of working during the COVID-19 pandemic, and there is little doubt that
working outside the workplace will remain popular in the future.
Temporary agency employment contracts could also be relevant for older people
(Articles 72–80 of LC; Articles 6(5) of ECA). It is widely recognised that this form
of employment is favourable for employees interested in ﬂexible working conditions
and convenient work schedules. In Lithuania and Estonia, regulations establish equal
treatment for regular employees vis-a-vis employees who perform their duties under
a temporary employment contract, ensuring the same wage and other working
conditions (Articles 751, 75(2), 75(3) of LC; Article 111 of the Equal Treatment
Act of the Republic of Estonia (2008)).
The Labour Code of Lithuania establishes several other ﬂexible labour contract
forms: seasonal contracts, project work, job-sharing, and working for several
employers. A job-sharing agreement is relevant to older employees and could
encourage their more active participation in the labour market. Two employees
sharing work functions in the same position have the right to agree on the distribution of working time arrangements without the employer’s participation and share
the obligation to ensure the proper performance of the function. Such selforganisation of work is positive for both the employee and employer.
Neither Lithuanian nor Estonian labour law provides for a zero-hour employment
contract. During negotiations on the new Lithuanian Labour Code, this type of
employment contract was rejected as insufﬁciently ensuring employee interests
(Decree of President of the Republic of Lithuania 2016). Criticism of zero-hour
contracts relates to the lack of security for the employee, but in the case of employees
of retirement age, these shortcomings, arguably, are not signiﬁcant, as they usually
are already entitled to (or are not interested in) a social security pension and many
other speciﬁed guarantees. By concluding open-ended employment contracts, such
employees may remain in the labour market and gain additional income.

3.2

Working Time

Working time is related to a factor that is generally considered crucial or even
determinant for an employee’s survival in the labour market—employee health.
Studies show that older people need longer rest periods and shorter working hours
(Nilsson 2016) to maintain good health. Studies also conﬁrm the importance of
regulating the work of older people by enabling them to reduce working hours, thus
creating a smooth transition from economic activity to lower activity but not

148

K. Ambrazevičiūtė

terminating it completely.3 Studies show that the popularity of part-time employment increases with the age of employees: one-third of employees aged 65–74 are
working part-time, compared to 16% among 55–64-year-olds and 13% among
25–54-year-olds (OECD 2019).
In terms of the general regulation of working time, Lithuanian labour law is more
ﬂexible (allows for longer working hours) compared to Estonia. Although in both
countries the total working time rate is 40 h per week, the maximum permitted
weekly working time in Lithuania is 60 h, including extra jobs and overtime hours
(Article 14(2) of LC) and in Estonia 52 h during seven days over a calculation period
of four months (Article 46(3) of ECA). Both in Lithuania and Estonia, overtime,
night work, work on a rest day, or holidays are paid extra (Article 144 of LC; Articles
44(7), 45 of ECA).
To clarify the general labour law rules that can be applied to older employees,
part-time work needs to be mentioned ﬁrst. Both in Lithuania and Estonia, part-time
work can be mutually agreed upon between the parties (Article 40 of LC; Article
43(1) of ECA). The Labour Code of Lithuania also establishes more working time
arrangements, such as the ﬂexible working schedule, fragmented working days and
individual working time. These arrangements make it possible to organise work time
more ﬂexibly and are therefore acceptable to older people for combining work and
personal time (Article 113 of LC).
Another arrangement in Lithuania is passive on-call duty at home (Article
118(4) of LC) and on-call time in Estonia (Article 48 of ECA). This regime means
that an employee can spend his time outside the workplace but must be prepared to
perform speciﬁc actions or go to the workplace if the need arises. Such an arrangement may be more favourable for older employees, especially those of retirement
age, and may provide an opportunity for supplementary earnings in addition to an
old-age pension. Although partly similar to the above-mentioned zero-hour employment contract, on-call is merely a separate work time regime and may not last longer
than a continuous one-week period over four weeks. Thus, it is not a separate type of
employment contract, although it provides strict working time limits during regular
rest hours and is paid not less than one-tenth of the agreed wage in Estonia.
Comparably, passive on-call duty at home is paid at least 20% of the average
monthly remuneration in Lithuania.
The regulation of rest time for the elderly may take the form of more extended or
additional annual leave. However, the criterion for calculating the number of days of
leave is generally not age but the length of service in the workplace, which is not a
factor directly related to a person’s age. In Lithuania, length of service is fundamental in the case of additional annual leave. Article 138 of the Labour Code establishes
the right to additional annual leave, granted for long-term, uninterrupted work in a
A study conducted in Canada has found that working time ﬂexibility is the most important tool for
encouraging employees to stay in the labour market (Tremblay 2009). Another survey conducted in
the USA revealed that not only “older individuals would work longer, especially if schedules were
ﬂexible” but also “many people would take the option to work fewer hours, even if it involved a
more than a proportional reduction in earnings” (Ameriks et al. 2020).
3
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speciﬁc workplace. Each employee with ten years of uninterrupted work experience
is granted three calendar days, and an additional one calendar day for each subsequent ﬁve years of service. In Estonian labour law, length of service does not play a
role in the regulation of leave periods, but there is a practice of agreeing on additional
vacation days for length of service in collective agreements.4 Neither Lithuanian nor
Estonian regulation provides for the right of older employees to choose the time of
their annual leave, and there is no mandatory provision of unpaid leave at the request
of an older employee.

3.3

Rules for Dismissal

The conditions for terminating an employment contract are a decisive factor
impacting the elderly’s participation in employment. A ﬂexible, or conversely an
inﬂexible, mechanism for terminating employment contracts with older employees is
linked to the employer’s costs, and the employers’ practices regarding the employment of older people are also directly dependent on this factor.
After analysing Lithuanian and Estonian labour laws, the conclusion can be
drawn that older employees have higher employment protection on two bases—
pre-retirement or retirement age and longer job tenure. The latter is based on the
assumption that longer job tenure is more characteristic of older people (Nurmela
et al. 2014).
In Lithuania, broader protection in the sphere of labour contract termination for
older employees is available because protection covers both employees in
pre-retirement and those of retirement age. Employees at pre-retirement age enjoy
longer notice periods in the case of termination of an employment contract at the
initiative of the employer: the notice periods are doubled for employees with less
than ﬁve years left until the statutory age for old-age pension, with the result that the
notice period is two months or, if the labour relations lasted less than one year, the
period is four weeks. Notice periods are tripled for employees with less than two
years left until the statutory age for old-age pension (in this case, the notice period is
three months, or, if the labour relations lasted less than one year, the period is six
weeks) (Article 57(7) of LC). In addition, employees with no more than three years
left until the statutory age of old-age pension have priority for maintaining their jobs
(Article 57(3)(4) of LC). Moreover, as regards employees already receiving an
old-age pension, Lithuanian law provides that an employee working under an
open-ended employment contract, who has acquired the right to a full old-age
pension while working for the same employer, can terminate the employment
contract by giving ﬁve working-days’ notice instead of the standard period of twenty
calendar days (Article 56.1(4) of LC).

4

It is important to mention that collective agreements are not common in Estonia (Nurmela et al.
2014).
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Protection linked to longer job tenure applies to employees having at least ten
years of continuous tenure at the same workplace (except for employees who have
reached the statutory age of old-age pension and have acquired the right to a full
old-age pension while working at the employer’s enterprise) who have priority for
maintaining their jobs (Article 57(3)(3) of LC). Moreover, employees with longer
job tenure receive better ﬁnancial protection in the case of termination of an
employment contract on the employer’s initiative. Firstly, the employer must pay
all dismissed employees severance pay in the amount of twice their average remuneration or, for employment relationships of less than one year, severance pay in the
amount of half of one average remuneration. Secondly, the Long-term Service
Allowance Fund shall additionally pay a dismissed employee a long-term service
allowance, taking into account the employee’s length of continuous employment at
the same workplace (Law on Guarantees for Employees 2016) ((i) an allowance of
77.58% of the employee’s average monthly remuneration when labour relations with
an employer lasted from ﬁve to ten years; (ii) an allowance of 77.58% of twice the
employee’s average monthly remuneration when labour relations with an employer
lasted from ten to twenty years; (iii) an allowance of 77.58% of triple the employee’s
average monthly remuneration when labour relations with an employer lasted more
than twenty years).
Meanwhile, in Estonia, the protection of older employees for the termination of a
labour contract is narrower. This protection is aimed at employees with longer job
tenure and with regard to the notice period in dismissal cases. The term of notice
depends on the length of the employee’s employment relationship with the
employer: (i) less than one year of employment—no less than 15 calendar days;
(ii) one to ﬁve years of employment—no less than 30 calendar days; (iii) ﬁve to ten
years of employment—no less than 60 calendar days; (iv) ten and more years of
employment—no less than 90 calendar days (Article 97 of ECA). Moreover,
employees with longer job tenure have the right to larger severance pay. As in
Lithuania, in Estonia the responsibility for severance pay is shared between the
employer (one month’s average wage) and the Unemployment Insurance Fund.
Payments are calculated by the latter as follows: if the employment has lasted for
(i) ﬁve to ten years—in the amount of one month’s average salary or wage; (ii) over
ten years—in the amount of two months’ average salary or wage (Unemployment
Insurance Act 2001).
Assuming that older employees more often face health issues and, consequently,
obstacles to the continued performance of their duties under the labour contract, they
can beneﬁt from another legal provision of Article 88 of the Estonian Employment
Contract Act. This legal norm states that before the cancellation of an employment
contract, in situations where an employee has been unable to perform the duties
because of poor health or decreased work capacity, the employer shall offer other
work to the employee where possible. This includes providing in-service training
and changing the work organisation and working conditions, unless the employer’s
costs are disproportionately high.
It should be added that, by reforming the labour laws, both Baltic countries
(Estonia in 2009 and Lithuania in 2017) made considerable progress towards a
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more ﬂexible model. Firstly, the length of notice periods has been reduced, and the
employers’ ﬁnancial burden was alleviated by reducing their expenses for dismissing
employees with longer job tenure. Estonia made one additional step that cancelled
the preferential right of employees with longer job tenure to maintain their jobs
during layoffs in some instances (Nurmela et al. 2014).
Summarising, elderly employees are more interested in non-standard employment conditions allowing them to ﬁnd a balance between work and personal life and
gradually exit from the labour market. From this perspective, Lithuanian labour law
may be considered as being more favourable to their needs. A ﬂexible approach
favours the employer but at the same time opens more possibilities for elderly
employees to participate in labour relations.

4 Concluding Remarks
Since Lithuania and Estonia share a very similar historical, social and political
development, it is not surprising that both countries addressed the issue of retaining
elderly employees by using similar legal instruments that can be separated into two
blocks: one operating through the principle of non-discrimination, and the second
encompassing various labour law instruments (e.g., types of labour contracts, dismissal rules or arrangements of work and rest time). Nevertheless, some discrepancies between the two countries can be noticed.
Both in Lithuania and Estonia, the development of the principle of
non-discrimination by age took a very similar path. Indeed, this situation was
determined by the fact that both countries joined the EU and were affected by
implementing the EU acquis, including the directive 2000/78/EB. Of special mention is the abolition in both jurisdictions of the former statutory rules providing for
the possibility of dismissing an employee who reached retirement age. Nevertheless,
in Lithuania, the principle of non-discrimination by age in labour relations has been
elaborated a little further than in Estonia. Estonian labour law lacks norms on
positive discrimination which could protect the interests of elderly employees.
Meanwhile, Lithuanian labour law provides for positive discrimination for
pre-retirement age employees in the termination of a labour contract. Further, in
Estonia, the shared burden of proof is not applicable in administrative or criminal
proceedings. This restriction means there are different opportunities for employees
on the one hand, and public servants on the other, to defend their violated rights in
age discrimination cases.
Turning to speciﬁc labour law instruments and to non-standard employment
conditions in particular, Lithuanian labour law may be considered as being more
favourable to the needs of elderly employees. Besides the types of contract that can
be found in both countries (namely, ﬁxed-term employment contract, teleworking
and temporary employment contract), Lithuania additionally recognises project
work, job-sharing, and working for several employers. In addition, Lithuanian
labour law allows for concluding ﬁxed-term employment contracts for permanent
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tasks. Meanwhile, in Estonia, the ﬁxed-term employment contract can be concluded
only for work of a temporary nature. Lastly, Lithuanian labour law can be considered
more ﬂexible in terms of regulating work time. The Lithuanian Labour Code foresees not only longer weekly working time but more speciﬁc work-time regimes.
Comparing the Lithuanian and Estonian approach towards elderly employees in
the case of labour contract termination, the conclusion can be made that both
countries have special protection conditions based on job tenure. Longer tenure is
typically attributable to elderly employees, who therefore beneﬁt from tenure-based
protection. On the other hand, the level of protection for elderly employees is higher
in Lithuania. However, if employers prioritise those employees who can be
dismissed at a lower cost, enhanced protection may pose obstacles for the participation of elderly employees in the labour market (Stypińska and Nikander 2018).
From another point of view, additional safeguards for pre-retirement age employees
compared to other age groups of employees without comparable safeguards show
that pre-retirement age employees are considered as belonging to the most vulnerable category. This category is not attractive due to the stereotypical belief that such
employees will soon leave the labour market and are thus not worthy of investment.
On the other hand, because such employees lack ﬁnancial safeguards in terms of
old-age pensions, the loss of a job is particularly painful for them. For these reasons,
additional safeguards for pre-retirement age employees ensure that they are not left
in a worse situation than other participants in labour relations and provide a smoother
transition to the period of retirement.
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Improving the Financial Situation
of the Elderly: Towards Better Pension
Coverage in the Baltic States
Audrius Bitinas

Abstract Over the last decades in the Baltic States (Lithuania, Latvia, Estonia),
statutory pension guarantees have decreased in favour of market-based instruments
and have partially shifted away from public pension schemes towards complementary funded pension schemes. However, this change does not automatically mean a
higher pension replacement rate or wider pension coverage, which illustrates the
strengthening of statutory pensions during recent years.
Both funded and statutory public pensions should guarantee sufﬁcient ﬁnancial
resources for pensioners, at the same time ensuring social solidarity between generations. In order to increase the pension replacement rate, pension policy should be
oriented towards providing sufﬁcient opportunities for the population to participate
in complementary pensions and to raising individuals’ responsibility for their
welfare.
This paper aims to debate the interactions between statutory public and complementary funded pension guarantees, examining the pension system ﬁnancing model
in the Baltic States in the framework of the recommendations of international
organisations. The right to social security (including pensions) is recognised in the
Universal Declaration of Human Rights, the International Covenant on Economic,
Social and Cultural Rights and other international instruments as a precondition
guaranteeing the dignity of life, combatting discrimination, reducing poverty and
promoting social inclusion. In this regard, development of complementary pension
insurance with state support signiﬁcantly contributes to ensuring the dignity of life at
retirement.
The paper discusses why complementary occupational pensions do not function
in the Baltic States and which regulatory-ﬁnancial instruments could improve this
situation, ensuring better pension coverage. Section 1 reveals how the interaction
between statutory and complementary pensions has been presented in the scientiﬁc
literature and by international organisations. Beyond policy recommendations and
scientiﬁc research, Sect. 2 examines the similarities and differences of pension
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system construction in the Baltic States and which pension guarantees have been
highlighted in constitutional jurisprudence. Section 3 presents the EU instruments
that have been introduced to regulate complementary occupational retirement,
analyses the development of this type of pension insurance in the Baltic States and
discusses possible enhancements. Concluding the chapter, the author provides
policy recommendations for better coverage and regulation of pension policy.

1 Introduction
The right to social security is recognised in numerous human rights documents, such
as Article 22 of the Universal Declaration of Human Rights (1948) and Article 9 of
the International Covenant on Economic, Social and Cultural Rights (1966). The
right to social security is a fundamental human right, guaranteeing the dignity of life,
reducing poverty and promoting social inclusion. Therefore, the proper construction
of a pension system (including basic income guarantees for the most deprived
persons and incentives for voluntary savings) aims to provide income security,
support and guarantees for the most deprived persons. The International Labour
Organisation (ILO) Convention 102 provides that the provisions of Article 67 of the
Convention shall be deemed to be satisﬁed if the total amount of the old-age pension
beneﬁt exceeds by at least 40% of the total of the previous earnings of the beneﬁciary
after 30 years of service (ILO 1952). However, none of the Baltic States has yet
ratiﬁed this Convention.
After the restoration of independence in the Baltic States in 1990 and the switch
from the socialist economy to the liberal market economy, the most important
development in pension policy was the creation of the three-pillar pension system.
This was largely motivated by the economic logic of ﬁnancial sustainability in
ageing societies under ﬁscal austerity and of boosting ﬁnancial capital markets to
create economic growth (Ebbinghaus 2011). As a result of the worsening demographic situation and social changes, alternative sources of ﬁnancing (complementary pension insurance) were introduced to increase the adequacy of pensions, the
personal responsibility of citizens for their future welfare and to reduce the burden of
statutory pensions on state ﬁnances.
The development of complementary pensions in the Baltic States differs from the
situation in the Western EU countries. This can be explained by the fact that the
funded pension component was introduced under the World Bank’s (WB) 1994
recommendations, which emphasised that the ﬁnancing of funded pension systems
should be based on social contributions, the free-market economy should be predominant, and competition between social providers should be enhanced
(WB 1994). The WB recommended a three-pillar pension approach, where the
ﬁrst pillar is based on the repartition principle (at a basic level for the whole
population) and the second and third pillars are operated through capitalisation
(in order to accrue savings on an individual basis). To create the optimal economic
effect (and thus pension return), it was recommended that capitalised pillars be
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organised in a deﬁned contribution system, preferably without any return guarantee
(Schoukens 2016). Thus, the establishment of second-pillar pension funds in the
Baltics at the beginning of the twenty-ﬁrst century allowed participants to diversify
their obligatory old-age pension insurance contribution between non-funded and
funded systems, the main aim of this reform being to use ﬁnancial markets and
investment instruments in order to diversify and improve old-age protection in the
future (Medaiskis and Gudaitis 2017).
These private pension funds successfully operated until the beginning of the
global economic recession in 2008. However, as a result of the economic crisis of
2008–2010, Eastern and Central European countries reduced transfers from the
social security system in favour of pension funds: some countries modiﬁed the
overall contribution rate, and some of them increased it to alleviate the ﬁscal deﬁcit;
others reduced it, intending to foster employment and income (Lazarevski and Mrsik
2012). The Baltic States have frozen or adjusted differently in comparison with the
prior calendar of the second-pillar contribution rate (Latvia from 8 to 6%, Lithuania
from 5.5 to 1.5% and in Estonia the mandatory contributions were frozen from June
2009 until the end of 2010). Moreover, in some countries more radical measures
have been taken allowing individuals to switch back to the old system, to get out of
the second pillar (Hungary, Poland) or making the second pillar voluntary to new
entrants on the labour market (Slovakia, Estonia). Although these cuts and adjustments continued after economic stability was restored, individual funded accounts
continue to exist in all Baltic States. This leads to several observations.
Firstly, the partial switch from the pay-as-you-go (PAYG) system towards the
funded system rendered pension guarantees more vulnerable to economic shocks,
the ﬁnancial risk shifted to individuals and the economic effect not fully attained.
According to E. Fultz and K. Hirose, the new funded system increased operating
deﬁcits in the PAYG systems and the commercial ﬁrms managing individual
accounts charged high fees, thus eroding account balances; these ﬁrms invested in
government bonds, causing a circular ﬂow of worker contributions back to the state
coffers, but reduced by private administration charges (Fultz and Hirose 2019). In
addition, although second-pillar pensions can be designed to protect workers’
retirement security in the same way that public pension systems do and the legal
requirements are in place, the regulation and support needed for their successful
implementation are not (ILO 2018).
Secondly, the decrease in ﬁnancing for the funded second-pillar pensions during
the economic crisis broke the conﬁdence, legitimate expectations and long-term
investment logic as well. In addition, there were no clear political commitments for
the future coverage of the second pillar (except for Estonia, where the Government
ex-ante set out conditions for the restoration of the second-pillar contributions after
the crisis) nor information on the importance of complementary savings. To protect
second-pillar pension account holders without destabilising the public pension
systems, governments should consider moving to complementary pension systems
in which worker participation is encouraged but not required and which are funded
independently of the public pension system (i.e., by additional contributions from
workers and/or employers, as well as possible state support) (Fultz and Hirose 2019).
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Thirdly, most of the pension reform debates over recent decades were implicitly
analysed by the perceived or real need for ﬁnancial stabilisation, not by social
stabilisation. Social stabilisation implies that pension levels are not allowed to fall
below a certain minimum benchmark—for example, article 65 (1) of ILO Convention 102 requires a pension to be at 40% of the total of the previous earnings of the
beneﬁciary after 30 years of service (ILO 2011). The crisis aftershocks put social and
economic inequality back at the centre of the public policy agenda (Liddle and
Diamond 2010).
Therefore, the role of the pension system in terms of secure, durable and effective
social protection, which should guarantee a decent standard of living in old age, is
again at the centre of the social agenda.
The implementation of the three-pillar pension system has been assessed ambiguously by researchers in the Baltic States. For example, Lithuanian researcher
P. Gylys argues that the experience of some Eastern European countries has
shown that, although funded mandatory private pension funds were established,
the results have been worse than expected (Gylys 2002). According to Latvian
researcher R. Lieksnis, Estonian and Latvian legislators are much more liberal
towards second-level pension funds by not setting a minimum required rate of return
and not mandating domestic rather than international investment; additionally, there
are extremely small and illiquid domestic stock markets in Estonia and Latvia
(Lieksnis 2010). Estonian researchers L. Kuulu and J. Reiljan noted that the multipillar approach cannot uniformly guarantee the ﬁnancial sustainability of the pension
scheme because it involves all the risks and disadvantages characteristic of the
pay-as-you-go system and the funded schemes; however, private funded schemes
face further risks, such as management risk, investment risk and the annuities market
risk (Kulu and Reiljan 2004).
Section 1 of this paper shows how the interaction between statutory and complementary pensions has been presented both in the scientiﬁc literature and in international organisations. Beyond policy recommendations and scientiﬁc studies, Sect. 2
examines similarities and differences in the construction of pension systems in the
Baltic States and which pension guaranties have been highlighted in the constitutional jurisprudence. Section 3 analyses which European Union (EU) instruments
have been introduced in order to regulate complementary occupational retirement,
focuses on the development of this type of pension insurance in the Baltic States and
discusses how to enhance it. Policy recommendations for better coverage and
regulation of the pension market are provided in the Conclusions.
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2 Interaction Between Statutory Pension Guarantees
and Complementary Pensions
A pension system aims to guarantee the dignity of life, reduce poverty for older
persons, promote social inclusion, and provide income security, support and basic
guarantees. Pension systems also have multiple objectives, including consumption
smoothing, insurance, poverty relief, and redistribution, all of which cannot be fully
achieved at the same time; therefore, the weight given respectively to these and other
objectives depends on each society (Barr and Diamond 2008).
Traditionally, the ﬁrst pillar of the pension system consists of statutory (mandatory) social insurance pensions; the second pillar includes occupational retirement
schemes (in Eastern and Central Europe the second pillar includes statutory/quasi
statutory funded pensions with state support as well) and the third pillar includes
voluntarily funded pensions (WB 1994). Nowadays, due to the latest pension
reforms (especially in the second pillar, changing/reducing state support for funded
pensions in Eastern and Central Europe) the approach to pension classiﬁcation has
been changed in the EU framework, where the ﬁrst group of pension schemes
consists of statutory pay-as-you-go (PAYG) pensions; the second group encompasses statutory funded pension schemes and the third group includes supplementary
funded schemes (EC 2018). The nature of the second-group pensions in the Baltic
States differs from Western European countries, because the second group in Baltic
countries includes statutory funded pensions administered by private funds and
partly or fully ﬁnanced from the social insurance contributions/state budget and/or
contributions of employees or employers. Occupational retirement funded pension
schemes (third group) are collectively managed by social partners and tied to the
employment or the exercise of a profession, including self-employment activities. To
this is added a fourth group of voluntary funded private pensions, which are
managed individually by insured persons. Therefore, the pension pillar classiﬁcation
of the World Bank (WB) will be used in this chapter since the third group does not
exist in the Baltic States (except for one occupational pension fund in Latvia) and the
use of WB classiﬁcation is still common in the political agenda and academic
discourse in the Baltics.
The ﬁnancing of the pension system can be based on PAYG or funded principles.
Both systems are directly related to demographic, political and macroeconomic
phenomena, and have advantages and disadvantages. The main disadvantage of
the PAYG is its sensitivity to demographic change. The advantages of PAYG
include relatively fast establishment of the scheme and quicker change of design;
the ability to protect pensions against inﬂation; the opportunity to increase the real
pension value (in the case of the economic growth); to ensure minimum income for
all and instant payments. The disadvantages of the funded scheme are its long
maturity before real functioning; the problematic protection against inﬂation; the
relative difﬁculty for participants to understand the functioning of the system; the
lack of investment return guarantees; its exposure to ﬂuctuations in the stock market
and the investment risk. On the other hand, lower sensitivity to demographic change
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and the possible higher investment rate (in the case of the successful investments)
can be noted as the main advantages of the funded system.
The differences between statutory and funded pension systems have been reduced
by population ageing, changes in the social structure, economic downturns, globalisation, technological development, and the signiﬁcant role of international organisations. Today, complementary funded pension schemes operate closely with
statutory schemes (Dupeyroux et al. 2008) and are promoted by international
organisations. For example, the International Monetary Fund (IMF) proposes that
the private sector can assume part of the responsibility for ﬁnancing pensions
through the funded system; meanwhile, the EU suggests ensuring ﬁnancial sustainability by applying complementary pension schemes (including occupational and
personal funded pensions, life insurance and other forms of asset accumulation, for
example, reverse mortgage instruments) (Eurofund 2013).
However, the development of complementary pensions requires better protection
for beneﬁciaries’ rights and trust in all pillars. The Organization for Economic
Cooperation and Development (OECD) pointed out that, besides the promotion of
complementary schemes, it is important to reduce the redistribution effects in
PAYG, to increase conﬁdence in the pension system and to diversify the pension
system (between PAYG and funded) (OECD 2011a). The International Social
Security Association (ISSA) noted that, in many countries, stronger regulation of
private schemes to protect an individual’s savings is required (ISSA 2010). The ILO
indicated that where the schemes were ﬁnanced collectively and fully managed by
the state, through PAYG ﬁnancing in particular, the immediate impact has been
small; in contrast, fully funded schemes, where individual savings are invested in
relatively volatile products, have sustained severe losses. For that purpose, governments should set requirements for regular actuarial studies, establish a contingency
reserve and put in place strict investment rules (ILO 2008).
The ﬁscal impact of ageing in EU countries is projected to be a signiﬁcant
challenge in almost all Member States, with effects that will become apparent during
the next two decades in many countries. As a consequence, the public pension
beneﬁt ratio (average pension in relation to average wage) is projected to decline
in almost all Member States and on average in the EU by 10.6% over the period
2016–2070. However, since many countries also have private pension schemes, the
total beneﬁt ratio in 2070 is on average 10.5% higher (EC 2018). The EU Green
Paper states that pension provision moves from a single to multi-tiered systems and
from simple to complex pension packages: in the context of the single market, there
is an opportunity for making the development of funded occupational schemes more
effective (EC 2010). The EU White Paper emphasises that EU countries should
support the development of complementary retirement savings to enhance retirement
incomes (EC 2012). However, due to the principle of subsidiarity, there are no
common pension standards in the EU and only the EU monitoring procedure (Open
Method of Policy Coordination, set in 2000 in the Lisbon strategy) is applicable
(ECJ 1998). Thus, according to P. Schoukens, the EU-recommendations are drifting
slowly away from the Council of Europe/ILO-based social security standards and
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moving towards those developed by major international ﬁnancial organisations such
as the IMF and the WB (Schoukens 2016).
The interaction between statutory and complementary pension systems often
instigates debates on intergenerational solidarity that have been especially signiﬁcant
in the Baltic States after the launching of the second pillar pensions in the ﬁrst decade
of the twenty-ﬁrst century. So which type of pension ﬁnancing ensures better
solidarity, what are the solutions and directions for reform? To answer these
questions, it is useful to consider some quotes from academic discourse.
Researchers N. Barr and P. Diamond argue that the main cause of the pension
‘crisis’ is the failure to adapt to long-term trends, and the main source of ﬁnancing
problems, except for adjustment to price and wage growth, is that deﬁned-beneﬁt
systems have had a static design with no automatic adjustment to long-term trends
(Barr and Diamond 2008). F. Charpentier points out that the economic crisis and
worsening of demographic indicators showed the need to expand complementary
pension schemes in addition to PAYG (Charpentier 2009).
Z. Bodie highlights several factors that should be considered before choosing to
participate in a complementary pension scheme: the future PAYG replacement rate
(is it adequate?); the inﬂation risk for all pillars; the political risk during the crisis,
especially for a funded scheme; a longer period for accumulating funds (related to
higher life expectancy), and the investment risk for funded schemes (Bodie et al.
1998). According to Barr, both PAYG and the funded pension systems depend on
demographic and political phenomena, and macroeconomic indicators; the funded
scheme is additionally exposed to other risks such as management risk (greater fraud
risk, misleading information to system participants about their rights) or investment
risk (Barr 2003). A. Euzeby stresses that the state should promote PAYG, since it is
not directly related to inﬂation, management is cheaper and pensions can be indexed
at any time; however, funded pensions have only psychological effects on savings
because inﬂation and investment risk affect the funded pension system (Euzeby
2007). Lithuanian scientist P. Gylys argues that PAYG is simple, cheaper, with less
risk, allows for steady increase in pensions and also encourages intergenerational
solidarity; in the funded system, on the other hand, an individual has to rely on
himself, the system is complex, the administrative costs are higher, there is an
investment risk and solidarity between generations is not encouraged (Gylys 2002).
H. Sterdyniak, on the other hand, notes that the redistribution of income in PAYG
may lead to negative consequences for social security ﬁnancing: this system does not
encourage savings or active work; persons with higher income receive higher
beneﬁts; the redistribution system can encourage the richest members to emigrate
to tax-exempt areas; due to globalisation, migration and other modern phenomena, it
is more and more difﬁcult to effectively organise a national traditional redistributive
pension system (Sterdyniak 2008). P. Durand argues that it is fundamental to
promote collective occupational pension schemes because the participation of an
individual alone in funded schemes does not provide adequate protection against
social risks (Durand 2005).
Both funded and statutory PAYG pensions should guarantee sufﬁcient amounts
for future generations and ensure social solidarity. In order to increase the total
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pension replacement rate, pension policy should be oriented to providing sufﬁcient
opportunities for the population to participate in complementary saving while at the
same time raising the individual’s responsibility for his own welfare.

3 Pension Systems in the Baltic States: Coverage
and Regulation
Only fundamental social security schemes were created in the Baltic States during
the period of independence between 1918 and 1940. During the Soviet era, statutory
social security pensions were provided and guaranteed by the state. After the
restoration of independence in 1990, the social security system was transformed
into a Bismarkian-type social insurance system, where ﬁrst-pillar statutory pensions
operated on the PAYG principle and second/third pillars were funded.
The pension system in the Baltics therefore consists of three pillars
(WB classiﬁcation). Statutory mandatory deﬁned contributions (PAYG-based) pension schemes operate in the ﬁrst pillar and are ﬁnanced by social security contributions. In the second pillar, statutory mandatory (deﬁned contribution) pensions exist
in Latvia, quasi-mandatory pensions in Lithuania (with the possibility to opt out of
participation at the initial stage) and statutory mandatory in Estonia (with the
possibility to opt out from 2021). The third pillar consists of voluntary privately
funded deﬁned contribution pension schemes (provided by life insurance companies
or voluntary pension funds managed by asset managers). Minimum pension standards exist in all countries and are designed to help older persons enjoy a minimum
standard of living. In addition, special state pensions for public sector employees
(judges, prosecutors, diplomats etc.) and/or victims exist in all three countries.

3.1

The First Pillar

In Lithuania, the ﬁrst pillar consists of a deﬁned beneﬁts PAYG pension scheme
comprising two parts: a general part and an individual part. The calculation of the
general part depends on the basic pension amount coefﬁcient (approved by the
government and indexed every year), the total work record, compulsory work record
and paid social insurance contributions. The individual part depends on the volume
of accounting units (points) whose ﬁnancial value is approved and indexed annually
by the government.
In Latvia, the ﬁrst pillar comprises a mandatory earnings-related PAYG component (notional deﬁned unfunded beneﬁts-NDC). The NDC, introduced in 1996,
replaced the traditional PAYG model and now comprises adjustments to changes
in the aggregate employment, wages, life expectancy and the uprated value of past
contributions (OECD 2018).
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In Estonia, the ﬁrst pillar pensions are composed of two different PAYG schemes:
a ﬂat-rate national pension (which is meant to guarantee a minimum pension) and an
earnings-related scheme. Adjusted annually by Parliament, the ﬂat-rate pension is
payable to everyone regardless of the number of contribution years. The full pension
is indexed annually, based on consumer price increases and social contribution
revenues.

3.2

The Second Pillar

Across the Baltic countries, the second pillar has been operating as a component of
the public pension system since 2001 in Latvia, 2002 in Estonia and 2004 in
Lithuania. Besides individual funded pensions, collective pension schemes (i.e.,
occupational retirement) do not operate in Estonia or Lithuania and only one
occupational pension fund exists in Latvia.
In Estonia and Lithuania, participation in the second pillar does not affect the
person’s ﬁrst-pillar pension beneﬁts at the present time, while in Latvia the ﬁrst pillar
beneﬁt is reduced if a person joins a second-pillar scheme. Currently, there are
5 pension accumulation companies and 20 second-pillar pension funds in Estonia,
7 companies and 20 second-pillar pension funds in Latvia and 6 companies and
24 second-pillar pension funds in Lithuania (Medaiskis and Gudaitis 2017). Due to
the second-pillar ﬁnancing model, public pension ﬁnancing is strained by the
diversion of contribution revenues to individual accounts (ILO 2018) and still
more participants are joining the system compared with the number of participants
who are reaching the pay-out phase (Volskis 2012).
The second pillar in Lithuania is based on a funded pension scheme administered
by private pension entities. Since 2020, the state social insurance fund no longer
transfers any contributions to pension funds, and persons who wish to build a
retirement reserve will be able to transfer a sum corresponding to 3% of their
monthly wage, while the state will contribute 1.5% of the national average wage.
Those who were not involved in the pension scheme before the 2020 reform (and
those who chose to pay 2% of the contributions before) will have the opportunity to
increase their contribution gradually: from 1.8% in 2020 to 3% in 2025. The pension
annuities are paid only by the state social insurance fund from July 2020. If a
participant dies before reaching pension age and starting to receive payments from
the second-pillar fund, the accumulated funds are inheritable and, if a participant dies
after reaching pension age, the funds can be inherited (however, this depends on the
type of annuity - with or without inheritance rights).
In Latvia, contributions equalling 8% of wages are redirected from the public
pension system to individual accounts. Participation is mandatory for those born
after 1971 (or at age 30 at the time of enactment), and voluntary for those born
during 1951–1971 (ages 30–39 at enactment). At retirement, workers choose
between an option to purchase the annuity or credit the second-pillar account balance
to their NDC account (to increase the NDC retirement beneﬁt). Neither fund units
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nor the beneﬁts are inheritable. In the case of a contributor’s death, funds are
returned to the ﬁrst pillar.
In Estonia, the contribution rate for the second pillar is 6% of the accountholder’s
wage, of which 4% is redirected from the public pension system to the individual
accounts, supplemented by a 2% mandatory contribution from the accountholder’s
wage. The second pillar (deﬁned contributions) is mandatory for all persons born in
1983 and later with the possibility to choose the pension fund (if persons do not
choose a pension fund, the responsible pension authority will assign a pension fund
to them). Voluntary participation in the second pillar was made available in 2020 for
persons born between 1970 and 1982. The units of the accumulated funds are
inheritable. It should be mentioned that, from 2021, individuals can withdraw their
accumulated savings from their pension fund before retirement age (20% income tax
is applicable to the amount) and they can re-join only after 10 years. The mandatory
requirement to purchase an annuity has also been relaxed.

3.3

The Third Pillar

The number of third-pillar contracts as a proportion of the active population aged
20–64 (year 2018) consisted of 17.2% in Latvia, 6.8% in Estonia and 4.4% in
Lithuania (Dundure and Sloka 2020). The third pillar in Lithuania encompasses
voluntary individual savings which can be withdrawn at any time after 5 years of
participation. Contributions are tax deductible up to a ceiling of 25% of an individual’s annual salary and up to 2000 Eur per year. In Estonia, contributions are tax
deductible, except mandatory ceilings: the limit of gross annual income is 15% and
the limit of aggregated annually paid contributions is 6000 Eur. In Latvia, contributions are also tax deductible up to certain limits. A limit of gross annual income
(10%) and a limit of aggregated annually paid contributions (4000 Eur) exists.
It should be mentioned that Estonia and Lithuania allow tax-exempt withdrawals
from private pension funds with exceptions (5 years before retirement age with a
minimum 5 year participation period in Lithuania; accumulated funds cannot be
received earlier than age 55 and for life annuities contracts in Estonia). In Latvia, tax
exemptions are differentiated according to the contributor: an individual person
(tax-exempted) or an employer (tax exemptions not applicable). Returns on investments are tax-exempted in all Baltic countries.
Latvia demonstrated better results than Lithuania and Estonia in the proportion of
the population creating third-pillar private pension funds. This situation is related to
taxation policy. Lithuania’s personal income tax incentives are targeted to smaller
salary or gross income receivers (up to 667 EUR a month) than in Estonia and Latvia
(up to 3333 EUR a month). However, in Lithuania, the gross annual income limit as
a basis for personal income tax relief (25%) is, on average, twice as high as in the
other two Baltic countries (10% and 15%) (Dundure and Sloka 2020).
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Constitutional Jurisprudence on Pension Rights
Guarantees

As regards the Baltic States, analysis of the guarantees provided to pension system
participants and the interaction between pension ﬁnancing models reveals the
important role played by the jurisprudence of national Constitutional (Latvia, Lithuania) or Supreme (Estonia) courts. Several constitutional decisions can be
highlighted ensuring pension guarantees.
In Lithuania, the Constitutional Court issued a decision in 2002 ruling that the
payment of social insurance contributions entails the right of the person to receive an
old age person, and the pension depends on the amount of the contributions that have
been paid (LCC 2002a). This emphasises the link between paid social contributions
and PAYG pensions. The Constitutional Court has also adopted several rulings and
decisions analysing the redistribution mechanisms and co-existence of PAYG and
funded pensions. For example, in 2012 the Constitutional Court ruled that the
government may establish various models for organising the pension system,
which can be based on the PAYG principle or upon the accumulation of funds, as
well as upon a combination of these models (LCC 2012a).
One of the fundamental constitutional principles regarding pension guarantees is
the right to receive a pension and this is directly related to the political decisions to
decrease pensions during the economic crisis.1 Moreover, in the event of a state of
emergency (economic crisis, natural disaster etc.), pensions can be temporarily
reduced but the reduced pensions must be fully restored after the emergency ends
(LCC 2002b). A similar ruling was issued in 2012 related to the reduction of the
contributions to the funded pension system in 2009. The Constitutional Court of
Lithuania stated that an account holder in the pension fund has right of ownership
and the reduced amounts must be compensated after the end of the state of emergency (however, concrete instruments were not deﬁned in the constitutional jurisprudence) (LCC 2012b).
In Latvia, several principles developed by the Constitutional Court should also be
mentioned. Firstly, the Latvian Court considered that, since the ﬁrst level is mandatory and based on the principle of social insurance, there is a connection between the
mandatory social insurance contribution payments and the level of service attained
as the end result, whereas inconsiderate or hasty decisions may considerably endanger the sustainability and well-balanced continuation of the system. The pension
system is therefore intended to secure pensions for future generations as well, and to
ensure the welfare of society (LVCC 2009). Secondly, due to the economic crisis in

1

Regarding the right to possession of pensions, in 2002 the European Court of Human Rights issued
a ruling (which was cited in the constitutional jurisprudence of Lithuania and Latvia) that the
old-age pension is linked with possession: the applicant’s rights to a pension could be regarded as a
“possession” within the meaning of Article 1 of Protocol No. 1 and that, consequently, Article 14 of
the Convention for the Protection of Human Rights and Fundamental Freedoms was applicable
(ECHR 2002).
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2009, the amount of the ﬁrst-pillar pensions decreased by 10% and for working
pensioners by 70%. In this case, the Latvian Constitutional Court asserted the
primacy of constitutional and human rights law in making public policy decisions
on ﬁscal allocations and ruled that such a reduction breaches the Latvian Constitution; therefore, these deductions from pensions (established in the period from 2009
to 2012) had to be discontinued no later than 1 March 2010 (LVCC 2009). Related
judgments, concerning deductions from other pensions, have been adopted consequently (long service pensions for military persons (LVCC 2010–2012), prosecutors
(LVCC 2010–2013) and policemen (LVCC 2010–2011).
Regarding the concept of a pension being a property right, the Latvian Constitutional Court in 2009 used a broader approach concluding: “with respect to the right
to property in the area of social rights, the State must be granted broad discretion,
because the right established in Article 105 of the Constitution does not guarantee a
particular amount of pension, and this right may be restricted” (LVCC 2009).
However, in this judgement, the Constitutional Court concluded that pension rights
fall under the fundamental right to social security granted by Article 109 of the
Constitution. In this case, there were reasons for acknowledging that this article of
the Constitution guarantees higher protection for a person’s right to a pension.
In Estonia, the decision of the Supreme Court of Estonia of 20 October 2020 is
important for the development of the future second-pillar pension system. The
changes to the Funded Pensions Act of Estonia of 29 January 2020 made membership in the second pillar of the Estonian pension system optional whereas it had been
mandatory for most earners since 2010. This change enabled working-age people to
withdraw money from the mandatory pension fund and gave pensioners the right to
terminate a pension contract concluded before 2021, requiring a lump sum payment
from the pension fund.2 Such changes were put forward for constitutional review by
the Estonian president who applied to the Supreme Court seeking to have the act
declared unconstitutional.
The Supreme Court ruled that such an amendment infringes the fundamental right
to property (of people collecting their pension in the second pillar), equality
(between members and non-members of the second pillar) and freedom to conduct
a business (negative impact on funds). As to the fundamental right to property, the
Supreme Court agreed that the reform may have a negative impact on the ﬁnancial
situation of people who wish to continue accumulating their pension in the second
pillar. If a considerable number of unitholders demand payment from the pension
fund, the funds will invest money in more easily realisable and less proﬁtable assets.
As a result, at least in the short term, returns would be reduced and unitholders’
fundamental right to property would be compromised. However, the Supreme Court
found that based on the current estimates it was not possible to conclude with
adequate certainty that the Constitution had been violated. There was a lack of
data on the long-term negative impact of the act and the Court thus considered that

2
However, a person who opts out of the second pillar or stops contributions can re-join and start
drawing a pension again after 10 years.
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the violation of the fundamental right to property was not intensive. The objectives
of the reform—in particular, to increase people’s freedom of choice—outweighed
the violation of fundamental rights and several measures to mitigate the possible
negative consequences were foreseen. Thus, the Supreme Court did not rule that the
new legal changes were unconstitutional (SCE 2020).
Summarising this section, the following features of the pension system in the
Baltics can be identiﬁed. Firstly, a relatively low PAYG pension replacement rate.
At the end of 2019, Latvia’s pension gross replacement rate (44.6%) was higher than
in Lithuania and lower than in Estonia - it was about 5% lower in Estonia (47.1%)
and almost twice as high as in Lithuania (23.6%3); in comparison, the average
pension replacement rate in OECD countries was 48,9% (Dundure and Sloka
2020). Secondly, the participation rate in the second-pillar pension scheme is high;
however, this scheme is not politically stable, guarantees a relatively low rate of
return, comprises relatively high management fees and is rigid in terms of the
pay-out (EC 2019). Thirdly, the voluntary pension pillar is at an early development
stage, especially in Lithuania and Estonia: only 4.4% of the active Lithuanian
population participates in the third-pillar pension schemes (6.8% in Estonia and
17.2% in Latvia). Fourthly, there is an absence of occupational pension arrangements in practice and, in particular, a lack of motivating tax relief (to involve the
participation of social partners).

4 Occupational Pension Insurance: European Union
Instruments and Developments in the Baltic States
4.1

European Union Instruments

Unlike individual participation in the second or third-pillar pension funds, participation in occupational retirement is based on the collective approach of social
partners (employers and employees), as well as on the management and participation
rules. Thus, social partners deﬁne participation rules, choose the investment manager, determine the investment strategy etc. This type of pension retirement is an
effective instrument for advancing employee loyalty, boosting the social partnership
and sharing the risk between social partners. It is important to note that occupational
pension schemes do not just reﬂect the need of workers to increase their retirement
provision given the insufﬁciency of statutory schemes: if they are set up by
employers, they will typically respond to the employer’s need to attract and retain
qualiﬁed employees. In addition, occupational pension schemes will also lead to tax
savings for employers and workers given that contributions to pension schemes are
tax deductible (EC 2012).

3
Author’s note: according to the data from the Ministry of Social Protection and Labour of
Lithuania, the gross ﬁrst-pillar pension replacement rate in Lithuania was 26.5% in 2020.

170

A. Bitinas

Occupational retirement is one of the most efﬁcient instruments in the complementary pension market in Western and Nordic European countries. The ﬁrst
occupational pension funds in Europe were created at the end of the nineteenth
and the beginning of the twentieth century. Collective occupational schemes are
ﬁrmly rooted in such countries as the Netherlands, Sweden, Denmark and, to a lesser
extent, Norway and the United Kingdom. In Sweden, around 90% of the workingage population (15–64 years) is covered by the quasi-mandatory occupational
pension schemes (65.3% in Denmark). Voluntary occupational pension plans
cover 54% of Belgium, 54% of Germany, 56.7% of Ireland working population
(OECD 2021).
In EU law, ‘occupational pensions’ denotes a pension plan where access is linked
to an employment or professional relationship between the plan member and the
entity that sets up the plan (the plan sponsor) (EC 2010). According to the European
Insurance and Occupational Pensions Authority (EIOPA), an ‘occupational pension
scheme’ denotes a contract, an agreement, a trust deed or rules stipulating which
occupational retirement beneﬁts are granted and under what conditions (EIOPA
2018). The European Union IORP II recast directive 2016/2341/EU also presents
a deﬁnition of ‘occupational pension’, where occupational pensions are compulsory
employment-related pension schemes that are considered to be social security
schemes covered by Regulations (EC) No 883/2004 and (EC) No 987/2009 in
respect of their non-compulsory occupational retirement provision business
(EU 2016).
However, several factors seem in practice to make the development of occupational pension schemes and the implementation of EU legislation (IORP II directive)
problematic in the EU countries: occupational retirement provisions are part of
industry-wide pension schemes agreed through collective agreements; there is an
insufﬁcient critical mass of employees in smaller countries; the administration of
occupational pension schemes requires applying differences in social and labour law
requirements among EU Member States etc. (EIOPA 2018). According to
W. Baugniet, the complexity of occupational pensions in the EU has remained a
constant source of difﬁculty for ﬁnding a method that offers genuine solutions to the
problem caused by migrant workers seeking to combine on the one hand their right
to free movement and on the other hand their social protection where this involves
occupational pensions not falling within the scope of the EU principle of coordination (Baugniet 2014).
In the Baltic States, it follows that necessary legal and social incentives should be
developed to stimulate the attractiveness of occupational pension schemes despite
the existence of the above-mentioned EU legal instruments.

4.2

Status quo in the Baltic States

Historically speaking, occupational pension funds did not exist in Lithuania and
Estonia despite signiﬁcant promotion by the EU institutions and the transposition of
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the EU legislation. In both countries, special legal acts on occupational pension
funds, implementing the EU Directive 2003/41/EC (IOPR I) (EU 2003) were
adopted in Lithuania in 2006 and Estonia in 2004. In Latvia, the ﬁrst occupational
pension fund started to operate in 1999, before the transposition of EU IORP I
directive in 2005.
The Law on the Accumulation of Occupational Pensions of Lithuania regulates
the procedures for organising the accumulation of occupational pensions with the
objective of harmonising national regulation with EU legal acts (LP 2006). ‘Occupational pension’ is deﬁned as a beneﬁt from the occupational pension fund, paid to a
participant in the fund according to pension fund rules. The Funded Pensions Act of
Estonia provides that an occupational pension fund is a voluntary pension fund
where an employer contributes in favour of an employee or other persons
(as speciﬁed in the legislation) according to special requirements (PE 2004).
The Law on Private Pension Funds of Latvia provides for the possibility to
organise and manage private pension funds (open and closed) (LVP 1997). The
law prescribes the accumulation of pension beneﬁts, the types of funds, the basis for
their activities, the types of pension schemes, the rights and duties of pension scheme
participants, the management of funds, the state supervision etc. According to this
law, the accumulated pension capital in private pension funds can be accessed by
individuals when they reach the age of 55. In order to receive the accrued pension, an
individual must apply to the respective pension fund (Better Finance 2019). It is
important to underline that a voluntary private pension fund may also be recognised
as a collective pension scheme.
Two types of private pension fund can be identiﬁed in Latvia: closed occupational
pension funds (second pillar) and open voluntary pension funds of banks and lifeinsurance companies (third pillar). Only one closed occupational pension fund
‘Pirmais Pensiju Plāns’ (managed by the joint stock company Pirmais Slēgtais
Pensiju Fonds) has been operating in Latvia from December 1, 1999.
Concerning the difference between the costs of open (17 open funds operated by
the end of 2019) and closed pension funds, there is no big difference in the
administration costs (1.5%) and custodian bank commission (0.20%); however,
the commission fee for a pension fund manager is higher in closed pension funds
(1.30% in 2018) than in open funds (for example, commission in the CBL Aktīvais
pension fund in 2018 was 0.9%) (Better Finance 2019). The management of closed
funds is more sophisticated (including the need for the consent of social partners,
choosing the special fund) and there is no signiﬁcant difference between open and
closed funds in terms of ﬁnancial incentives or charges. This explains why the
development of occupational pension funds in Latvia (as in other Baltic States)
has stagnated.
It is clear that the development of collective pension insurance has been slow in
the Baltics. What are the reasons for this stagnation? Several factors can be
highlighted:
• Weak social partnership and the passive attitude of social partners towards
occupational retirement. According to the ETUI data, in Lithuania and in Estonia
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10% of the total number of employees participate in trade unions, and in Latvia
13%—(while the number in Sweden is 70%, in Austria—28%, in Slovenia—
27%) (ETUI 2020).
The lack of big business enterprises. According to the data of the EU Commission, the number of employed persons in large business enterprises is about
24.1% in Lithuania, 20.8% in Estonia and 20.6% in Latvia (while an EU-28
average is 33.4%). Furthermore, such a number is higher in Western-Nordic
European countries (36.3% in Germany, 35.9% in France, 34.8% in Sweden)
(EC 2017).
No special tax incentives exist on paid contributions for occupational retirement –
the same taxation is applicable to all pension funds. Furthermore, a limit for gross
annual income (10% in Latvia, 15% in Estonia and 25% in Lithuania) and a limit
for aggregated paid contributions (6000 Eur in Estonia, 4000 Eur in Latvia and
2000 Eur in Lithuania) exists in all three countries. These limits impact the
attractiveness of participation in the additional pension insurance schemes.
The absence of pension accumulation traditions—funded pension systems in the
Baltics started to operate less than 25 years ago. Therefore, funded pension
schemes have not yet reached full maturity.
The wide participation in the second-pillar pension funds. About 86% of the
active population of the 15–64 age group participates in this type of pension
scheme in Estonia, 74% in Lithuania and almost all the active population in
Latvia (Piirits and Laurimäe 2019; LCD 2020; Eurostat 2020; LB 2020).
Financial illiteracy and the lack of information on beneﬁts. According to an
OECD survey, ﬁnancial knowledge, attitudes and behaviour comprised 13.5
points in Lithuania, 13.4 in Estonia and 13.3 in Latvia (while the average score
in OECD countries was 13.7 points) (OECD 2016).
Political instability regarding funded pension schemes. The rules for participation, the rate of contributions and other elements of the funded schemes (especially, second pillar) change continuously. For example, the legislation on the
functioning of the second-pillar pensions in Lithuania has been changed 16 times
since 2004.
The relatively small market for special occupational plans means higher fund
administration fees.
The possibility to opt out of the third-pillar pension system (including lifeinsurance products) before retirement makes the third pillar more attractive.

Therefore, even though in all Baltic States employers can contribute voluntarily on
behalf of employees (third-pillar pensions, health/life insurance), such schemes
operate on the basis of third-pillar rules. The involvement of employees and
employers at the occupational pensions level may be beneﬁcial for negotiating
fees with pension providers and providing ﬁnancial education and advice to plan
members (OECD 2011b).
Regarding tax incentives (or relief), state ﬁnancial support is the core element for
developing occupational retirement, for example, introducing 25% higher additional
voluntary tax-free employee contributions (with some reasonable limitation of the
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employee’s annual salary). Tax relief can also be applied in favour of an employer,
for example as a tax-free supplement to employee contributions and deductible from
the employer’s corporate tax (with some maximal top-up limit). Pension account
earnings should be tax exempt, as well as capital withdrawals during the investment
phase and after retirement age. Additionally, pension beneﬁts should not be subject
to income tax.
Key areas for the development of occupational retirement in the Baltic States
could therefore be summarised as follows: more attractive tax incentives for both
employer and employee, the activation of social partners, easier fund management
rules and the increase of ﬁnancial literacy. In addition, the recent changes favouring
more ﬂexibility in the second pillar (Estonia and Lithuania) provide an appropriate
opportunity for governments to promote occupational retirement in the Baltics.

5 Concluding Remarks
Controversial political decisions during the economic crises of 2008–2010 in the
Baltic States decreased conﬁdence in the funded pension system and consequently a
new line of constitutional jurisprudence emerged. The development of funded
pension systems in the post-crisis period clearly showed that the reduction of
PAYG pension guarantees in favour of funded pensions cannot ensure ﬁnancial
sustainability and pension adequacy.
Pension systems in all the Baltic countries require further strengthening to
develop their adequacy and stability and to guarantee pension rights. Occupational
pension funds need to be targeted and developed.
Analysis reveals several differences in the pension systems across the Baltic
States:
• the ﬁrst-pillar pension replacement rate is lowest in Lithuania;
• the participation rate in the second and third pillars is highest in Latvia;
• the second pillar is the most politically risky in Lithuania and the second pillar in
Estonia has been recently reformed (the possibility to opt out);
• the third pillar is the least developed in Lithuania, and third-pillar contributions
paid by employers have been increased most signiﬁcantly in Latvia;
• there are no tax incentives for returns on investment and withdrawals for
employers’ pension funds in Latvia, while this type of pension fund is
tax-exempt in Estonia and Lithuania.
Complementary pension schemes are strongly supported in the recommendations of
international and EU institutions. EU legislation underlines the need for expanding
occupational retirement and better managing occupational pensions funds, increasing the competition and providing better information to participants. However, the
practical implementation of the EU legislation in national laws and the lack of
ﬁnancial motivation measures impact the development of occupational pension
funds in the Baltic States.
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Unlike the case of third-pillar pension funds, participation in occupational retirement is at the discretion of employers and employees. Several factors impact the
development of occupational retirement in the Baltic States: a weak social partnership, the lack of big business enterprises and a relatively small market, no special tax
incentives, the absence of tradition, wide participation in second-pillar pension
funds, ﬁnancial illiteracy, the lack of information, political instability affecting
funded pension schemes, the possibility to opt out of the third-pillar pension system.
A pension system should ensure social solidarity between generations and fair
redistribution, guarantee the dignity of life according to internationally recognised
standards (e.g., ILO Convention 102), reduce poverty for older persons, promote
social inclusion and provide income security, support, and basic guarantees. However, ensuring public-pension adequacy for citizens is a complex issue that depends
on the labour-market situation, efﬁcient employment policy and the proper redistribution of public revenues. Thus, pension policy should also focus on expanding the
participation of the population in complementary retirement, increasing responsibility for individual welfare and ensuring social solidarity and trust.
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Protecting Persons with Disabilities
in the Baltic States: Empowering by Law
Lina Beliūnienė

Abstract In the Baltic States, the protection and empowerment of people with
disabilities remain areas that still call for reconsideration and improvement. Persons
with physical disabilities, and more particularly with mental disabilities, face various
barriers that hinder enjoyment of their rights and thus their full participation in
society. First and foremost, discrimination against people with disabilities still
occurs and efforts should be devoted to overcoming this. Secondly, the instruments
designed for the general population often fail to take account of additional measures
of protection needed for this vulnerable group. Moreover, compliance with international human-rights standards and the persisting gap between these standards and
practices also need to be addressed.
This chapter aims to identify and examine the legal-regulation shortcomings
related to the protection of the persons with physical and mental disabilities and to
suggest legal means for improving the situation. It covers the three Baltic States—
Lithuania, Latvia and Estonia, although the primary focus is on Lithuania. The
author bases her research on the comparative analysis of legal documents, as well
as on national and international reports, reports of non-governmental organisations
and other available sources.

1 Introduction
In the twenty-ﬁrst century, Western states are often seen as having a positive duty to
ensure the inclusion of persons with diabilities and their full participation in society.
National legislation and international human rights law seek to address not only the
physical, social, and attitudinal, but also the legal and other barriers preventing
persons with disabilities from full participation (Wiesbrock 2015, p. 72).
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This approach is clearly reﬂected in the Baltic States where national legislation,
including constitutional level instruments, establishes a wide range of obligations for
protecting and promoting this vulnerable group. The constitutions not only incorporate respect for human dignity (which is crucial for persons with disabilities), but
also in certain cases have provisions directly refering to persons with disabilities. For
instance, Article 28 of the Estonian Constitution (1992) provides, expressis verbis,
that people with disabilities beneﬁt from special care from the national government
and local authorities.
The protection of people with disabilities is also a duty required by international
commitments of the Baltic States. All three states are parties to several United
Nations and Council of Europe instruments, and are bound by European Union
law. There is no doubt that the 1950 European Convention on Human Rights
(ECHR), which provides an effective mechanism for dealing with human-rights
violations, plays an important role in strengthening the rights of people with
disabilities, and ensuring the enforcement of those rights. Speciﬁc attention should
also be paid to the 2006 UN Convention on the Rights of Persons with Disabilities
(CRPD). Being parties to this Convention and its Optional Protocol, the Baltic States
undertook to take all appropriate measures, including legislation, to implement the
rights set out in the Convention. The CRPD is regarded as having empowered the
world’s largest minority (Borg et al. 2013, p. 3) and provides guidance for evaluating
and improving national legislation in the light of states’ obligations.
With regard to the three Baltic States, but focusing mainly on Lithuania, this
chapter aims to identify and examine the shortcomings of legal regulation related to
the protection of persons with disabilities and to consider options for improving the
situation. The chapter considers the legal situation and developments up to April
2021. The research is based on the comparative analysis of legal documents, as well
as on national and international reports, reports of non-governmental organisations,
and other available sources.
Firstly, the chapter sketches deﬁnitions of legal empowerment and disability.
Secondly, it discusses restrictions on legal capacity and its deprivation, as well as
addressing the issues especially relevant for persons with mental disabilities (limited
access to court when seeking restoration of legal capacity; involuntary
hospitalisation and non-consensual treatment based on psychosocial disability). It
also covers challenges faced in order to enable persons with disabilities to live
independently and be included in the community. Finally, the chapter continues by
considering discrimination against people with disabilities and analysing in detail
two problems of limited accessibility (limited access to the physical environment
and participation in elections).
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2 Deﬁning Legal Empowerment and Disability
2.1

Deﬁning Legal Empowerment

In recent academic literature on vulnerable people, including people with disabilities, it is argued that the deﬁnition of legal empowerment with its meanings and
nuances is still emerging (International Development Law Organization 2010, p. 6).
Broadly, it may be understood as the use of law speciﬁcally to strengthen the
disadvantaged, and concretely as a process through which people with disabilities
become protected and are enabled to use the law to advance their rights and interests
(Borg et al. 2013, pp. 1–2). The conclusion is drawn that legal empowerment does
not lead to a single strategy, but usually targets disadvantaged populations and
focuses on the use of the law, the legal system and legal services in broad terms as
instruments favouring development, sustainable livelihood, and poverty reduction
for the disadvantaged (ibid. p. 2).
Following this approach, consideration must be given to the concepts of disability
and, accordingly, of empowerment ﬂowing from the CRPD. The Convention codiﬁes the human-rights model of disability developed by scholars of disability studies
in order to explain disability. The model focuses on the inherent dignity of the
human being and, if necessary, on the person’s medical characteristics. It places the
individual on the centre stage of all decisions affecting him or her and, most
importantly, places the main ‘problem’ outside the person and in society (Degener
2016, p. 3). Persons with disabilities are described in the CRPD as “those who have
long-term physical, mental, intellectual or sensory impairments which in interaction
with various barriers may hinder their full and effective participation in society on an
equal basis with others” (Article 1).
Therefore, when interpreted in the context of the human-rights model of disability, ‘empowering by law’ broadly means removing the barries for persons with
disabilities that hinder their full and effective participation in society on an equal
basis with others. Secondly, ‘empowering’ refers to measures that give persons with
disabilities the support they may require to exercise the full spectrum of their civil,
political and social, economic, and cultural rights. Therefore, as we can see from the
CRPD, universal human rights are complemented by particular targeted protection
for some, especially for those who have traditionally been left behind. The intrinsic
essence of rights is that each right should be interpreted in context, with regard to the
particular individual vulnerabilities and resilience of each person (Heikkilä et al.
2020, p. 1).
The guidelines for the empowerment of people with disabilities and the legal
empowerment measures established in the CRPD help to evaluate the respective
legal regulation in the Baltic States. In this regard, in the context of the human-rights
model of disability, we should examine the understanding of disability as provided
in the national legislation.
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Legal Deﬁnition of Disability in the National Laws
of the Baltic States

In Lithuania, the only available legal deﬁnition of disability is provided in the Law
on the Social Integration of Persons with Disabilities (2021). Article 2(6) of this law
states that “disability is a long-term deterioration of the state of health, diminution of
participation in public life and decrease in possibilities for activity, resulting from
disorder of the person’s body structure and functions and detrimental environmental
factors”.
The UN Committee on the Rights of Persons with Disabilities (the Committee)
expressed its concern “that the deﬁnition and understanding of disability in State
party laws and regulations focus on the individual impairment, thereby neglecting
the social and relational dimension of disability, including, in particular, the barriers
faced by persons with disabilities”, and urged Lithuania to make modiﬁcations
(UN Committee on the Rights of Persons with Disabilities 2016, p. 2). Similarly,
according to Sabatauskaitė, the former head of the Lithuanian Center of Human
Rights, the current legal deﬁnition of disability in Lithuania is incompatible with the
text of the CRPD (Country Report, Lithuania, 2020, p. 21). In relation to the
application of reasonable accommodation measures, Sabatauskaitė argued that this
legal deﬁnition does not explicitly refer to physical, mental or psychological impairments and their interaction with outside barriers. In addition, the deﬁnition focuses
very much on the impairments of an individual and the extent to which they limit
activity, as well as his or her ability to fully participate in public life. In addition, the
worsening of the person’s state of health must be ‘long term’ (ibid.). However, it
should be noted that, until the national deﬁnition of disability better reﬂects the
human-rights model of disability, the Ofﬁce of the Equal Opportunities Ombudsperson (which from July 2019 monitors compliance with the CRPD in Lithuania)
interprets disability more widely and does not limit itself to the provisions of the Law
on the Social Integration of Persons with Disabilities (ibid. p. 22).
The need for changes in the legal deﬁnition of disability was also stressed in the
case of Latvia. The Disability Law of Latvia (2021) deﬁnes disability as a long-term
or non-transitional (permanent) very severe, severe or moderate level of limited
functioning, which affects a person’s mental or physical abilities, ability to work,
self-care and integration into society (Country Report, Latvia, 2020, p. 21). It is
evident that in this deﬁnition such functioning (status of health) also must be ‘longterm or non-transitional (permanent)’.
It is regrettable that the understanding of disability in Latvia and Lithuania does
not meet the human-rights model of disability established in the CRPD. The current
deﬁnitions of disability do not empower people with disabilities. Since the deﬁnition
of disability inﬂuences other related concepts in the disability law, amendments to
the relevant legislation of these two Baltic States are needed to make the deﬁnition
more inclusive.
In Estonia, the situation is different. The Equal Treatment Act (2012)
provides that: “for the purposes of this act, disability is the loss of or an abnormality
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in an anatomical, physiological or mental structure or function of a person which has
a substantial and long-term adverse effect on the performance of everyday activities”
(§ 5). It should be noticed that in this deﬁnition such adverse effect is not necessarily
‘permanent’. Article 2(1) of the Social Beneﬁts for Disabled Persons Act (2020)
similarly provides that “disability is the loss of or an abnormality in an anatomical,
physiological or mental structure or function of a person which in conjunction with
different relational and environmental restrictions prevents participation in the social
life on equal bases with the others” (Country Report, Estonia, 2020, p. 16). In the
Country Report, Poleshchuk concluded therefore that the Estonian legislation
deﬁnes disability in quite inclusive terms (ibid.). He also noted that the term
‘everyday activities’ which is used in the deﬁnition, has an important social dimension (ibid.).

3 Disability and the Restriction and Deprivation of Legal
Capacity
3.1

Restriction of Legal Capacity and Its Deprivation

A person’s legal capacity is the precondition for exercising the rights of a person and
participating in society. Accordingly, the full restriction of legal capacity or its
deprivation (as well as measures limiting legal capacity without individualisation
and reasons) cannot be seen as empowering people with disabilities, especially those
suffering from mental illness.
Article 12 (Equal recognition before the law) of the CRPD recognises persons
with disabilities as rights-holders and protects their right to make decisions about
their own lives. It speciﬁes that states should recognise that people with disabilities
enjoy legal capacity on an equal basis with others in all aspects of life, and therefore
states should take appropriate measures to provide them with access to the support
they may require for exercising their legal capacity. It is also required that measures
relating to the exercise of legal capacity respect the rights, will and preferences of the
person, apply for the shortest time possible and should be subject to regular review
by a competent, independent and impartial authority or judicial body.
It is a positive development that, in the light of the CRPD, Lithuania and Latvia
revised their national institutions of incapacitation. In Latvia, amendments to the
Civil Law, the Civil Process Law and the Guardian Court Law enforcing partial legal
capacity came into force on 1 January 2013. In Lithuania, amendments in this ﬁeld
were introduced on 1 January 2016.
In Lithuania, the amendments of 2016 recognised partial incapacity. Until that
time in case of mental illness, Article 2.10 of the Civil Code of the Republic of
Lithuania (CC) distinguished only between full capacity and full incapacity but did
not provide for any ‘borderline’ situation other than for drug or alcohol addicts. This
was a problematic regulation, and the necessity for legislative changes was stressed
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by the European Court of Human Rights (ECtHR) in the case of A. N. v. Lituania
(2016). The ECtHR considered that the absence of the category of limited capacity
for adults with mental disabilities disproportionately restricts the right to inviolability of private life, which is enshrined in Article 22 of the Constitution of the Republic
of Lithuania and Article 8 of the ECHR; moreover, the legal regulation violates
Article 12 of the CRPD. The Court reiterated its position that the authorities in
principle have broad discretion in determining a person’s mental capacity. However,
the Court noted that when restrictions on the fundamental rights apply to a particularly vulnerable group in society that has suffered considerable discrimination in
the past, the state’s margin of appreciation is substantially narrower and very
weighty reasons are required for the restrictions in question.
Article 2.10 of the CC currently states that a person who, as a result of mental
illness or behavioural disorder, is unable to understand the meaning of his or her
actions or control them, may be declared incapable in that area and placed under
guardianship. According to the law, the guardian may act on a person’s behalf in line
with the rights and duties of the guardian as speciﬁed by law. The declaration of
incapacity can be requested by the spouse, parents or adult children of the person
with presumed incapacity or by a care provider institution or public prosecutor. This
can be done by ﬁling a request or applying to the court. Despite these amendments,
Ruškus, a member of the CRPD from Lithuania, noted in 2021 that the CC still
allows a person with a disability to be deprived of the power to decide by himself and
transfers this power to other persons (Ruškus 2021). In this way Ruškus speaks of
replacing regimes of substituted decision making (when another decides on behalf of
a person with disability) with regimes of supported decision making. This would
allow persons with disabilities to retain their capacity to exercise all, or almost all,
their rights and have control over decisions related to their lives. It is also applicable
to the possibility for such persons to apply to the court themselves seeking restoration of their legal capacity.

3.2

Limits to the Right to Court Access When Seeking
Restoration of Legal Capacity

Lithuania belongs to a group of states that grant incapacitated persons direct access
to the courts when seeking restoration of their capacity, and the court must restore
legal capacity in those areas if such persons recover or their health improves (Article
2.10 of the CC). An application for review (or restoration) of a person’s legal
capacity or partial incapacity may be lodged by the spouse, parents or adult children
of the person with presumed incapacity or by a care-provider institution, public
prosecutor or by the Commission for the Review of the Condition of Incapacitated
Persons (a new independent body to be established in every municipality). It is
important to note, moreover, that the application may also be lodged by the person
concerned.

Protecting Persons with Disabilities in the Baltic States: Empowering by Law

185

Article 467.6 of the Code of Civil Procedure of the Republic of Lithuania (CCP)
provides that, when hearing a case concerning a person’s incapacity in a certain area,
the person concerned must be represented by a lawyer. Under Article 469, the court
may review an earlier incapacity decision at the request of, inter alia, the incapacitated person himself, should his health improve. The person’s lawyer must take part
in these proceedings. If he does not have a lawyer, the court will order the Legal Aid
Service to appoint one. The Law on State Guaranteed Legal Aid Service (2021) also
stipulates that in cases where a healthcare institution contacts the Legal Aid Service
for legal aid to be provided to a mental health patient, the Legal Aid Service must
take a decision the same day and inform the patient of it. Appropriate facilities must
also be provided to enable the patient and the lawyer to communicate (Article 22).
In its recent judgement of 21 August 2020 on the provisions of the CCP related to
the examination of a case regarding the recognition of a natural person as incapable
in a certain ﬁeld, the Supreme Court of Lithuania noted that the fact that a person
suffers from a mental illness does not in itself prevent him or her from exercising
procedural rights, including the right to be heard. In this case, D. J., an interested
party, was not summoned to the hearing at which the question of restricting his legal
capacity was addressed, although D. J. submitted requests to participate in the court
hearing. However, these requests were not taken into account. The refusal was based
on the Psychiatric Examination Act, which suggested that the interested person not
be invited to the hearing to avoid a possible negative effect on his health condition.
However, no speciﬁc supporting information was included. The Supreme Court of
Lithuania ruled that the court’s refusal to invite the person concerned to the court
hearings was made in the absence of objective and convincing data on the actual
mental health condition of the person concerned, data which would have allowed a
reasonable judgment to be made about the person’s participation in the process.
There was no evidence in the case ﬁle that the state of health of D. J. was such that he
could not be summoned to a court hearing or that his participation in the court
hearing could not be ensured using information and electronic communication
technologies. The Supreme Court of Lithuania noted that a decision of the court
not to invite an interested person to a hearing is possible only in exceptional cases
when, according to the case data, it can be reasonably concluded that the interested
person’s participation in the proceedings would be meaningless or harmful to the
person.
It can be seen that the Supreme Court of Lithuania follows the ECtHR’s approach
in the case of A. N. v. Lituania (2016) and D. R. v. Lithuania (2018) (the latter case
also concerned the non-participation of the applicant in the assessment of his mental
condition in court proceedings). In both judgements of the ECtHR, expert recommendations not to summon the concerned person to a court hearing were not
supported by speciﬁc and appropriate arguments, and thus it was ruled that the
decision not to include such persons in the proceedings was without justiﬁcation.
In this context, it is important to note that many groups promoting disability rights
and disability self-advocacy argue that supported decision-making should be used
whenever possible instead of guardianship (Report of the European Union Agency
for Fundamental Rights 2018, p. 10). Although the above-mentioned legal
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amendments conﬁrm that Lithuania seeks to minimise the possibility of recognising
a person as legally incapacitated, there is a need, in line with the CRPD, to develop
assistance for persons with disabilities, especially those suffering from mental
illness.

3.3

Involuntary Hospitalisation and Non-Consensual
Treatment Based on Psychosocial Disability

In 2016, the UN Committee on the Rights of Persons with Disabilities notiﬁed
Lithuania of its concern that the Law on Mental Health (1995) and related legal acts
provided that persons with psychosocial disabilities are subject to involuntary
hospitalisation and non-consensual treatment and as well as to indeﬁnite or temporary restraints. In the context of the liberty and security of the person (Article 14 of
the CRPD), the Committee recommended that the state party inter alia immediately
repeal laws permitting the deprivation of liberty based on impairment, forced
treatment and the use of restraints and seclusion, and enact new legislation
prohibiting those practices, including within the mentioned amendment (2016, p. 5).
The ECtHR took a similar approach. In the case D. R. v. Lithuania (2018), the
ECtHR acknowledged violations of Article 5(1) (right to liberty and security) of the
ECHR by reason of the deprivation of the applicant’s liberty for the purpose of
conducting a psychiatric assessment and on account of her involuntary psychiatric
hospitalisation. The applicant, who had a history of mental illness, complained that
the police had unlawfully deprived her of liberty when taking her for the psychiatric
assessment, arguing that she had not seen the court order and had had no idea of the
reasons for it. The applicant also alleged that her committal to a psychiatric hospital
was unlawful, particulary because the domestic courts had not examined her in
person.
The Law on Mental Health Care (2019) currently states that a patient with mental
and behavioural disorders who refuses to be hospitalised may be forcibly
hospitalised, but for no longer than 3 working days, and only if the patient’s
behaviour and/or other objective data justiﬁes the belief that his or her actions or
omissions may cause signiﬁcant damage to his or her health, life and/or property. A
reasoned decision on the necessity of involuntary hospitalisation and/or involuntary
treatment for such a patient for more than 3 working days, is made jointly by two
psychiatrists and one employee of the mental health care institution after assessing
the mental health of the person. If they decide that the patient needs to be involuntarily hospitalised and/or involuntarily treated for more than 3 working days, the
mental health care institution applies to the court for an extension of hospitalisation
or treatment (Article 12). However, Ruškus notes that this Law still supports
involuntary treatment and hospitalisation based on psychosocial disability, thus
degrading human dignity and permitting the restriction of human freedoms and the
use of coercion based on disability (Ruškus 2021).
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4 Challenges in Ensuring the Possibility of Living
Independently and Being Included in the Community
The empowerment of persons with disabilities is inseparable from their right to
independent living and inclusion in the community—a right proclaimed by Article
19 of the CRPD. This right is an answer to human-rights violations against persons
with disabilities through institutionalisation and other methods of exclusion, such as
sequestering them at home or banishing them to distant places. However, independent living requires—among other things—personal assistance services and help in
exercising other human rights (Degener 2016, p. 6). Therefore, this section of the
chapter will deal further with deinstitutionalisation and personal assistance services.

4.1

Insufﬁcient Implementation of Deinstitutionalisation

The deinstitutionalisation process is oriented towards enabling persons with disabilities to live independently and be included in the community (Report of the
European Union Agency for Fundamental Rights 2018, p. 3). It presupposes inter
alia the transition from institutional care to community-based living,1 development
of good quality community-based services, and provision of access to general
services. Deinstitutionalisation usually refers to the system of services providing
the necessary support to persons who have limited ability to take care of themselves
so that they can live at home or in a family environment. Deinstitutionalisation aims
to prevent situations where persons are forced to move to live in long-term social
care and social rehabilitation institutions because they lack the necessary support at
their place of residence or cannot access community-based services.
Regarding Lithuania, the Committee expressed deep concern in 2016 with the
lack of sufﬁcient choice and range of adequate support mechanisms, including
independent living schemes, to ensure that persons with disabilities can access
accommodation within their local community, regardless of their sex, age or impairment. The Committee recommended that Lithuania further prioritise investing in a
social service system for independent living in the community (UN Committee on
the Rights of Persons with Disabilities 2016, p. 7). In the same vein, in 2019 the
Monitoring Committee on the Rights of Persons with Disabilities under the Ofﬁce of
the Equal Opportunities Ombudsman (MCRPD) also emphasised the problems of
the deinstitutionalisation process as priorities in Lithuania (MCRPD 2019).
Indeed, there are problems in the reorganisation of the social care system to
accommodate persons with disabilities living independently and to create conditions
for these persons, their families (guardians, caregivers) to receive individual community services meeting their needs (Parliament of Lithuania 2020). This concern is
1

Closing of institutions where persons (including children) with disabilities (including mental
disorders) reside in isolation from the community, receive care and support.
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also expressed by academics. Ruškus repeats that the deinstitutionalisation
programme in Lithuania has not achieved the goal of freeing people with disabilities
from living in social exclusion in care institutions (Ruškus 2021). Šumskienė and
Genienė in their research on reform of the residential care in Lithuania observed the
vicious circle of the institutional functioning in Lithuania, where the necessity to
isolate persons with disabilities is justiﬁed by the lack of self-support as well as the
lack of tolerance in the society; in the meantime, the institutions themselves exclude
persons with disabilities and reduce their autonomy (Genienė and Šumskienė 2016,
p. 89). Grigaitė notes that too little attention and ﬁnancing are directed towards the
creation of true community services and towards supporting families in the
deinstitutionalisation process in Lithuania (Grigaitė 2017).
Similar problems persist in Latvia where historically established social care in
institutions was, and remains, the main form of social care (Country Report, Latvia,
2019, p. 26). The provision of social care services in institutions for such target
groups as children in out-of-family care and adult persons with mental disorders
prevails over family-like care services or community-based services (Action Plan for
Implementation of Deinstitutionalisation 2015–2020, p. 3). Support, services and a
developed system are necessary to ensure the right to live independently and to be
included in the community, but these do not exist. Currently there are only separate
services alternative to institutional care, such as assistant services, daycare and
rehabilitation services, specialised workshops, home care, alert button, transport
services, and group housing (Country Report, Latvia, 2019, p. 2). The insufﬁciency
of community-based services creates a high demand for institutional care in the
country (Action Plan for Implementation of Deinstitutionalisation 2015–2020,
p. 12). At the same time there are signiﬁcant regional differences in the provision
of social services—the range of services in rural territories is minimal (ibid. p. 13).
This may be explained both by the limited ﬁnancial resources of local governments
and lack of human resources (economically active entrepreneurs, qualiﬁed specialists). The situation creates a demand for the service of an assistant in local governments, particularly because the service is ﬁnanced by the state budget. According to
international experts, while documents at the national level concerning
deinstitutionalisation generally consider EU documents, at the implementation
level there is a different reality that takes into account the level of involvement of
municipalities, awareness, planned activities and co-ﬁnancing (Country Report,
Latvia, 2019, p. 9).
While the transition to life in society is developing gradually, in the case of people
with mental disabilities, the experts noted the slow process of deinstitutionalising
persons with disabilities and made mention of allegations that residents are being
transferred between institutions under the guise of deinstitutionalisation
(UN Committee on the Rights of Persons with Disabilities 2017, p. 6). The Committee urged Latvia to expedite the complete deinstitutionalisation of all persons
with disabilities and to close within a set time frame all remaining institutions, both
those run by the State and by the municipalities, ensuring that residents are not
subject to trans-institutionalisation. Moreover, it was noted that only people with
intellectual and psychosocial disabilities are included in the deinstitutionalisation
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process, whereas people with physical disabilities are completely excluded from the
reform (Country Report, Latvia, 2019, p. 22).
Deﬁciencies can also be noted in Estonia, which was advised that designing and
implementing the deinstitutionalisation of special welfare services should be based
on the needs of the service user. The primary focus should be on the services
targeting persons with special mental needs (for example, people with mental
disorders), large service locations (with more than 30 places) should be reorganised
and accommodation should be organised in smaller units to facilitate community
living (Country Report, Estonia, 2019, p. 8). Summarising the plans and the actions
to be taken in Estonia regarding support for independent community living, the
experts noted that the provision and development of welfare services are moving in
the direction of deinstitutionalisation and the development of support services more
closely related to the community (ibid. p. 10). The reorganisation of large institutions
is well under way. Given the difﬁculties related to the immediate integration of
former residents of large institutions into communities, an intermediate step has been
taken by locating smaller units in communities to provide a range of services and
activities. The focus is on the provision of high-quality social services corresponding
to the real needs of clients. However, the Estonian Chamber of Disabled People
noted that the demand for state-funded special care services is considerably greater
than the availability (ibid. p. 19). As pointed out by the national human-rights bodies
of Estonia, the lack of support services is currently the main obstacle to independent
living.

4.2

Limited Access to Personal Assistance

Personal assistance, which is often needed for independent living, is important for
the empowerment and inclusion of persons with disabilities. It is supported by
Article 19 of the CRPD and is typically provided on the basis of an individual
needs assessment taking account of the life situation of each individual (European
Network on Independent Living 2015).
Lithuania has very recently introduced personal assistance into its legal acts (the
law entered into force on 1 July 2021) and implementing acts have not yet been
prepared (Law on Social Integration of the Persons with Disabilities of the Republic
of Lithuania (2021)). Personal assistance for people with disabilities was recognised
as a sensitive and long-standing problem (Parliament 2021). The lack of personal
assistants and social workers limited the opportunities for persons with disabilities in
all areas of life (MCRPD 2019). The recent changes are expected to improve the
integration of persons with disabilities and their families into society, to facilitate
their access to education and occupation, as well as to set better conditions for their
leisure activities. The amendments regulate, inter alia, the conditions for determining
the need for personal assistance as a means of meeting special needs and the
organisation, ﬁnancing and payment of personal assistants. However, it is important
to note that personal assistance is introduced for adults but not for children. Personal
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assistance will be provided by a personal assistant—a natural person providing
personal assistance to a person with a disability on the basis of an employment
contract or because of a relationship with the person in need of assistance. This is a
fundamental difference from Latvia, where family members usually provide personal assistance.
In the case of Latvia, personal assistance has been available for several years.
However, in 2017 the Committee pointed out the excessive administration and
limited provision of personal assistance for persons with disabilities in Latvia
(UN Committee on the Rights of Persons with Disabilities, Latvia, 2017, p. 7).
The Committee urged Latvia to ensure the provision of quality personal assistance
taking account of the individual needs of persons with disabilities and ensuring their
social inclusion and participation (ibid.). The report also highlighted that the assistant service deﬁned in the Latvian Disability Law (2018) is one with rapidly growing
demand but is at the same time overly burdened by bureaucracy (Country Report,
Latvia 2019, p. 27). A trilateral contract and a detailed report on the assistant’s
working hours are required, and the lack of specialists and low remuneration make it
impossible to attract a skilled workforce. As a result, assistants are usually family
members. The duration of the assistant service is set out in state regulations, and the
number of hours is determined by the funding available, not by the needs of a
particular individual (ibid.).
In Estonia, personal assistance is covered by the Social Welfare Act (1995) which
recognises it as a measure for providing persons with disabilities with equal opportunities and active participation in the community (§ 26(6)). A personal assistant can
be appointed for anyone with a disability regardless of the type of impairment.
Classical practice is that the personal assistance service targets those with mobility or
visual impairment. Disability experts in Estonia agree that the personal assistance
legislation has led to the empowerment of persons with disabilities in Estonia. They
are able to leave their homes, and young persons with disabilities are able to move
out from their parents’ house. The personal assistance service prevents the
institutionalisation of some persons with disabilities (ENIL Personal Assistance
Survey. Estonia, p. 6). The support person service is mainly targeted to persons
with mental needs.
However, the current situation regarding the implementation of
deinstitutionalisation in Central and Eastern Europe is sometimes assessed absolutely negatively without recognition being given to gradual positive steps. For
example, Mladenov and Petri argue that deinstitutionalisation in this region has
generated re-institutionalising outcomes, including the renovation of existing institutions and/or the creation of new, smaller settings that have nevertheless reproduced
key features of institutional life (Mladenov and Petri 2020). Criticising this, they
argue that it is important to create true community services rather than building more
institutions pretending to be community services (ibid.).
However, as pointed out above, improvements are being made and the states are
making efforts. From the perspective of empowering people with disabilities, residential care institutions for persons with disabilities are increasingly less tolerated,
and the Baltic States are gradually heading towards deinstitutionalisation and
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community-based services. These states have adopted legal regulations on replacing
residential institutions with various alternative services, including personal assistance (except Lithuania which only recently introduced personal assistance). This
should foster independent living for persons with disabilities, even though the
implementation of personal assistance measures still needs further improvement.
On the other hand, we should recognise that there is still a gap between the humanrights standards established by the CRPD and their realisation in practice.

5 Discrimination Against People with Disabilities
The problematic issues analysed above lead to the heart of the problem that must be
addressed in more detail—the need for measures to enable persons with disabilities
to exercise their civil, political, social, economic, and cultural rights without discrimination. Equality and non-discrimination norms are important facilitators of full
and effective participation and inclusion in society for persons with disabilities
(Broderick 2015, p. 1). As equality is the starting point for living freely and being
empowered, it is important to combat all forms of discrimination based on disability
and also to ensure that persons with disabilities enjoy all fundamental rights and
freedoms on an equal basis with others.
The CRPD brings a new understanding of equality to international human-rights
law, linked with the human-rights model. This concept can be categorised as
transformative equality with both individual and group-oriented components
(Degener 2016, p. 2). The transformative equality concept targets changing discriminatory structures and systems with a variety of positive measures; the state has a
proactive role in bringing about change relating to the elimination of discriminatory
social and political structures; it is incumbent on state parties to prohibit direct and
indirect discrimination against persons with disabilities and to provide accessibility
and reasonable accommodation (ibid. p. 17). In this context, it is especially important to speak about accessibility obligations (targeting groups of persons with
disabilities). Alongside the equality and non-discrimination norms, accessibility is
a vital facilitator of the substantive rights in the Convention (Broderick 2015,
p. 235).
It is obvious that the constitutions of the Baltic States take a different approach to
discrimination in general and discrimination based on disability in particular. Disability is not explicitly mentioned in the Constitution of Lithuania as grounds for
discrimination; in Latvia, the Constitution does not expressly state the grounds on
which discrimination is prohibited; the Estonian Constitution bans discrimination in
all spheres of activities that are regulated and protected by the state. Nevertheless,
these constitutional provisions follow the same idea that discriminating against
persons with disabilities is not tolerated, and the ordinary laws expressis verbis
prohibit discrimination against persons with disabilities.
The constitutional prohibition, however, does not eliminate the real phenomena
of discrimination. The results of a representative survey of the Lithuanian population
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conducted in 2020 on the most discriminated social groups in Lithuania are eloquent.
Regrettably, among the most discriminated groups are, ﬁrst, people with mental
disabilities (average score of 6.01 on a ten-point scale, where 1 means the lowest
level of discrimination and 10 the highest). The second most discriminated social
group is people with physical disabilities (5.57). Compared to the results from 2016,
there is an increase in the proportion of the country’s population believing that
persons with mental disabilities are the most discriminated against in Lithuania.
Although this does not mean that discrimination is widespread, it conﬁrms the fact
that intolerance of people with physical disabilities and especially of persons with
mental disabilities does exist. According to this survey, the areas where persons with
disabilities experience the greatest discrimination are: labour market (81 percent),
public spaces (urban, town, rural infrastructure), outdoor environment – 49 percent,
culture and entertainment – 25 (public service bodies – 22, education – 20, health
protection – 16, law enforcement – 8 percent). Only 5 percent of respondents thought
that there was no discrimination anywhere. People with disabilities are least likely to
be discriminated against by law enforcement (8 percent) and health care (16 percent)
(Representative survey of the Lithuanian population conducted in November
18–29, 2020).
As Ruškus emphasises, attitudes towards persons with disabilities will remain
humiliating unless discriminatory laws and regulations restricting or even depriving
such people of their freedom and dignity, civil, political and social, economic and
cultural rights on the basis of disability are repealed. Moreover, laws ensuring access
to various environments and services and personal assistance for people with
disabilities should be adopted to enable them to participate successfully in all
areas of life (Ruškus 2021). In addition, proper implementation of the antidiscriminatory rules is of material importance.
In 2020, the Equal Opportunities Ombudsman in Lithuania investigated several
cases of alleged discrimination based on disability, mostly focusing on possible
breaches of consumer protection. Many complaints concerned limited access to
services provided by supermarkets, shops, communication companies, and medical
institutions. People with disabilities complained about breaches of their rights due to
inaccessible locations, service providers or shops. Complaints have also been
received about restrictions on the rights of people with hearing, visual and psychosocial disabilities in various areas of life, ranging from violations of election rights,
limited access to education to discrimination on the grounds of disability in employment (Equal Opportunities Ombudsman’s Report, Lithuania, 2021, pp. 51–52).
This brings us to our next topic which arguably is an unresolved issue for the
Baltic States—the limited accessibility of persons with disabilities to many spheres
of life. Analysis conducted by the author of this chapter reveals that there are
common hurdles faced in all three Baltic States in the areas of accessibility to the
physical environment and public buildings, public transport, education, employment, culture and participation in elections. The author will focus on two of them—
limited access to the physical environment and limited possibilities for participating
in elections.
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Limited Access to the Physical Environment

Under Article 9 of the CRPD, the state must ensure that persons with disabilities
have access, on an equal basis with others, to the physical environment and public
buildings and services. In practice, however, the proper implementation of this
maximum is not so simple. The practical challenges faced in the Baltic States
exemplify this.
In Lithuania, a good example is a recent investigation of the Equal Opportunities
Ombudsman concerning restricted access to electric-car stations for people with
reduced mobility and wheelchair users. It revealed that barriers exist preventing
people with physical disabilities from using public electric-car charging. Reacting to
the Ombudsman’s investigation, several municipalities took account of the recommendations of the Equal Opportunities Ombudsman and remedied or undertook to
remedy the shortcomings of the station infrastructure. Moreover, amendments to
national legal acts were recommended (Equal Opportunities Ombudsman’s Report
2021, p. 53) and adopted.2 However, in Lithuania, it was reported that more than a
half of the municipalities did not ensure that at least 30% of public buildings would
be adapted for people with disabilities, especially as regards educational institutions
(State Audit Report, Lithuania, 2020, p. 10).
In Latvia, the Ministry of Welfare in 2021 conducted a broad study aiming to
obtain information on public services and public buildings for which the accessibility of the environment for all groups of society, including persons with disabilities,
had been ensured. The study inter alia concluded that the accessibility of the
environment for people with visual, hearing and mental impairment was insufﬁcient
(Global Accessibility News, Latvia, 2021).
The Chancellor of Justice of the Republic of Estonia in a recent Annual Report
(English overview of the Chancellor of Justice activities 2019) noted that there is no
overview of how many establishments performing public functions are accessible to
persons with disabilities. However, considering polling stations which usually
operate in school or municipality buildings or community centres, the Chancellor
concluded that problems with access to many public establishments persist. The
Chancellor also noted that the state one-stop shops project, which helps bring
different public authorities under one roof, should take the accessibility of buildings
into consideration (Annual Report of the Chancellor of Justice, 2020).

2

E.g., amendments to the draft Law on Alternative Fuels were adopted. Article 29 of this Law
(“Accessibility of alternative fuels infrastructure”) states that the planning, design and installation of
refueling points for public use and (or) recharging access points for electric vehicles shall be
followed in accordance with the procedure established by the Minister of the Environment and
shall ensure access to the installed infrastructure for all groups and persons of society; refueling
points and (or) recharging access points for electric vehicles intended for public use shall comply
with the provisions on compliance with universal design requirements.
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Limited Possibilities for Participating in Elections

The problem of limited access to the physical environment is closely related to
exercising voting rights. For persons with disabilities, especially voters with special
mobility needs, access to voting premises is important for exercising their voting
rights. According to Article 29 of the CRPD, states are obliged to ensure that voting
procedures, facilities and materials are adapted to the needs of people with disabilities, that they are appropriate, accessible and easy for them to understand and use.
It should be noted that Lithuania is taking steps to make elections more
accessibile for persons with limited mobility or other physical disabilities. Recent
amendments to the Law on Elections to the Seimas of the Republic of Lithuania
(2020) made electronic voting possible for voters with disabilities who are abroad
and who have no possibility to vote at a Lithuanian diplomatic mission or consular
post (Article 671). However, the precise procedure for this electronic voting still
needs to be established by the Central Electoral Commission of the Republic of
Lithuania. Moreover, in 2019, the relevant legislation was amended to require voting
premises to be adapted to the needs of persons with disabilities and elderly voters.
(Amendments to the laws on Elections to the Seimas of the Republic of Lithuania,
Elections to the Presidency of the Republic of Lithuania, Elections to the European
Parliament of the Republic of Lithuania, Elections to the Municipal Councils of the
Republic of Lithuania and Referendum (2019)). Lastly, the law stipulates that ballot
papers and other ofﬁcial election material must be adapted to the needs of persons
with disabilities (Amendments to the laws on Elections to the Seimas of the Republic
of Lithuania, Elections to the Presidency of the Republic of Lithuania, Elections to
the European Parliament of the Republic of Lithuania, Elections to the Municipal
Councils of the Republic of Lithuania and Referendum (2020)).
The case law, however, conﬁrms that the rules do not always work smoothly in
practice. In 2018, the Supreme Administrative Court of Lithuania dealt with a case
concerning alleged discrimination in the election process against persons with
disabilities. The applicants complained that in 2016 during the elections to the
national parliament, the right of the applicants as persons with disabilities were
breached, their possibility to participate fully in the elections was not ensured, they
felt excluded and discriminated. The applicants indicated that the polling-station
infrastructure was completely unsuitable for people with disabilities, thus appropriate voting conditions were not ensured for persons with disabilities. In particular,
there was no infrastructure ensuring access to the voting premises for persons with
reduced mobility; no adjusted voting booths were set up. The applicants also argued
that denial of reasonable accommodation is recognised as discrimination based on
disability. The court agreed with the applicants and awarded them non-pecuniary
damages for the violations. The court afﬁrmed that for persons with disabilities
appropriate conditions to vote were not ensured and discrimination occurred. This
was conﬁrmed on appeal (Supreme Administrative Court of Lithuania 2020).
The issue of accessibility to voting also appears in Estonia. Even though online
voting may be used in the country, there are still concerns that persons with
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disabilities should be able to use all physical polling stations. In 2019, the Chancellor
of Justice called upon local authorities to designate as polling stations only those
buildings that are accessible to all voters. A visit to polling stations revealed,
however, that some were not easily accessible for voters with disabilities. The
Chancellor proposed to lay down the requirement of accessibility for polling stations
in election legislation (English overview of the Chancellor of Justice activities,
2019).
It follows that, even though the Baltic States are gradually improving their
legislation and making efforts to ensure that persons with disabilities have the
possibility to live independently and participate fully in all aspects of life on an
equal basis with others, certain challenges still need to be addressed. Although
legislation has been adopted, and is still being adopted, to ensure accessibility in
these areas, true accessibility has not yet been fully guaranteed.

6 Concluding Remarks
This overview of selected hurdles in the Baltic States that hinder persons with
disabilities from participating fully, effectively and equally in society reveals that
the protection and empowerment of people with disabilities remain areas still calling
for reconsideration and continous improvement. First and foremost, discrimination
against people with disabilities remains present and needs to be addressed so that
such people are empowered and not discouraged. Equality is a starting point for
living freely and being empowered. In this context, it is regrettable that the understanding of disability enshrined in the legal acts does not always correspond to the
human-rights model of disability entrenched in the CRPD. There remains a real need
for equality and anti-discrimination measures designed to enable persons with
disabilities to exercise their civil, political and social, economic, and cultural rights.
Secondly, persons with disabilities should be provided with the additional support they require to exercise the full spectrum of their rights, whereas instruments
designed for the general population often fail to take into account the additional
measures of protection needed for this vulnerable group. With regard to accessibility, which facilitates the use of other rights, obstacles have to be eliminated by
adopting and implementing appropriate measures. Furthermore, protection measures
especially relevant for persons with mental disabilities need to be addressed (the
right of access to court for the restoration of legal capacity and for involuntary
hospitalisation and non-consensual treatment) as well as problems of ensuring
independent living and inclusion in the community.
Moreover, further efforts are required for complying with international humanrights standards not only by adopting laws but also by fully implementing them in
practice. The states parties to the CRPD, including the Baltic States, should fulﬁl
their commitments by implementing the national legislative and other measures it
proposes to foster the principles of inclusion and full participation of persons with
disabilities in society. The persistent gap between the CRPD standards and national
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practices is best exempliﬁed by the slow and still deﬁcient transition from institutional care to community-based living (deinstitutionalisation) and the provision of
personal assistance. Personal assistance measures should not be just a matter of form
(theoretical or illusory) but should constitute a quality service provided by speciﬁcally trained persons.
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Provision of Services in Long-Term Mental
Health and Social Care Institutions During
the COVID-19 Pandemic in Lithuania:
Meeting and Overcoming the Challenges
Rokas Uscila and Dovilė Juodkaitė

Abstract Although the COVID-19 pandemic presented everyone with many challenges, the continued provision of safe high-quality care in long-term care facilities
has been identiﬁed as particularly challenging. This chapter presents an overview of
the situation and the impact of the COVID-19 pandemic on the human rights of
persons with disabilities, speciﬁcally focusing on those living in long-term care
institutions (Long-term care institutions include psychiatric hospitals, social care
facilities and other long-term care facilities for people with mental health problems
and psychosocial disabilities.).
The authors base their discussion on a recent qualitative empirical study which
sought to evaluate how long-term care facilities coped with the pandemic situation. It
sought to establish what challenges they faced and how the special requirements set
for health and care facilities in relation to the pandemic affected the rights of persons
with mental health problems and/or psychosocial disabilities and their access to
quality services meeting their needs.
The authors argue that the major difﬁculties faced by long-term care institutions
were receiving clear and timely information and communication from the authorities, the lack of personal protective equipment, and administrative and procedural
challenges (such as lack of staff and difﬁculties in administering special preventative
requirements). The major challenges from the human-rights perspective were the
discontinuation of health and social care services and increased restrictive measures
such as bans on visitors and the total isolation of residents.
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1 Introduction
The COVID-19 pandemic—a public health emergency of international concern—
started at the beginning of 2020. On 30 January 2020, the World Health Organization (WHO) announced that the COVID-19 outbreak was a Public Health Emergency of International Concern, and it became obvious that the situation would
require collective action and solidarity at all levels.
Even though the global health pandemic affects every area of society and the
economy, it potentially creates higher risks for the most vulnerable groups and
persons. Though we have all been affected, people with disabilities were among
those hit the hardest by the pandemic, in particular those living in institutions. The
situation of people with disabilities in institutions, psychiatric facilities and prisons is
particularly grave, given the high risk of contamination and the lack of external
oversight, aggravated by the use of emergency powers for health reasons (Devandas
2020).
According to the UN High Commissioner for Human Rights Michelle Bachelet
(2020): “People with disabilities not only face greater risks from COVID-19, they
also are disproportionately affected by response measures, including lockdowns.
Persons with disabilities face even greater threats in institutions, as care facilities
have recorded high fatality rates from COVID-19 and horriﬁc reports have emerged
of neglect during the pandemic. In addressing this double risk, there is a need to
engage persons with disabilities in the COVID-19 response, and in adapting plans to
address their needs”.
Government responses to the COVID-19 crisis were limited as regards understanding and giving attention to persons with disabilities: in the ﬁrst half of 2020, the
measures taken in the emergency made little or no acknowledgement of the risks and
challenges faced by persons with disabilities (European Union Agency for Fundamental Rights 2020). Many governments, including the EU institutions themselves,
forgot persons with disabilities when deciding on emergency measures and recovery
plans (Uldry and Leenknecht 2020). Even though around 15% of the global population is made up of persons with disabilities, there was no acknowledgement of the
risks and challenges faced by persons with disabilities, especially those living in the
most isolated conditions.
As a regional organisation, the European Union (EU) and all its Member States
(as well as most European countries outside the EU) ratiﬁed the UN Convention on
the Rights of Persons with Disabilities (2006) (CRPD) and are thus bound by it. The
CRPD imposes obligations on all states parties to ensure and promote the full
implementation and enjoyment of all human rights and fundamental freedoms for
all persons with disabilities without discrimination of any kind on the basis of
disability. These rights include accessibility (Article 9), the right to life (Article
10), rights in situations of risk and humanitarian emergencies (Article 11), equality
before the law (Article 12), the right to information (Article 21), the rights to
freedom from violence and degrading treatment (Articles 15 and 16), the right to
live independently and be included in the community (Article 19), the right to health
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(Article 25), and the right to an adequate standard of living and social protection
(Article 28). The CRPD also requires ensuring the right to the involvement and
participation of people with disabilities, or organisations representing people with
disabilities, in all decision-making processes (Article 4(3)).
In the context of these international obligations and referring to the results of
monitoring the impact of the pandemic on the rights and situation of people with
disabilities, international and regional non-governmental organisations (NGOs)
began to advocate for a more inclusive response to the pandemic. They argued
that disability NGOs should be included both in European and national decisionmaking processes in order to be able to advocate tackling the impact the pandemic
has on the most vulnerable, most disadvantaged and isolated groups of persons with
disabilities. Consequently, the UN Human Rights Ofﬁce published a Guidance Note
for states and other stakeholders on COVID-19 and the human rights of persons with
disabilities (UN Human Rights Ofﬁce of the High Commissioner 2020). It includes
speciﬁc guidance documents for countries, covering topics related to the management of an outbreak of a new disease, as well as speciﬁc focus on the rights of
persons with disabilities. One such Interim Guidance was issued on 21 March 2020
on Infection Prevention and Control Guidance for Long-Term Care Facilities in the
Context of COVID-19 (World Health Organization 2020). This document suggests
measures for prevention, response and reporting, as well as minimising the effect of
infection prevention and control on the mental health of residents, employees, and
visitors.
The vulnerable situation of persons with disabilities in care institutions was
evidenced by the conclusions of an empirical study of long-term care institutions
conducted in May and June 2020 in Lithuania. Since at that time the ﬁrst outbreak of
COVID 19 had ended, institutions had very recent and relevant experience. A
qualitative empirical study (Study LT 2020) was conducted by interviewing
representatives of the administration of long-term care institutions, using a semistructured interview method with a standardised questionnaire. A total of 84 institutions participated in the survey, which accounted for about 40 percent of all
institutions in the target group.
It should be noted that, during the development and implementation of the
research, account was taken of the methodology used by the WHO Regional Ofﬁce
for Europe to snapshot how the situation of the COVID-19 pandemic affects longterm care institutions in the European Region. The WHO Report (World Health
Organization Regional Ofﬁce for Europe 2020; WHO/Europe Report 2020)
included no country-speciﬁc data analysis, while the information collected from
Lithuania’s long-term care institutions (Study LT 2020) offers extensive data for
country-speciﬁc research. Based on this data, collected by the authors of the chapter
through the Lithuanian Disability Forum,1 this chapter analyses the challenges faced

1

Lithuanian Disability Forum (https://www.lnf.lt/en/) is an umbrella association uniting 16 national
disability organisations, representing the rights and interests of persons with disabilities in Lithuania. The author of this Chapter Dovilė Juodkaitė is the President of the Lithuanian Disability
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by long-term care facilities in Lithuania when coping with the pandemic and the
measures taken to combat it.

2 The Context of Long-Term Care Institutions in Europe
In the EU, people with disabilities form arguably the largest social minority—up to
87 million Europeans have a disability (Union of Equality: Strategy for the Rights of
Persons with Disabilities 2021–2030 2021). It is estimated that 1 million persons
with disabilities live segregated in residential institutions throughout Europe.
Historically, persons with disabilities have had limited personal and individual
choice and control across all areas of their lives. Many have been presumed to be
unable to live independently at home or in communities. As institutions were seen as
the best way of caring for vulnerable children and adults with disabilities, countries
invested in institutions instead of developing possibilities for persons with disabilities to live independently.
However, in recent decades it has been shown that institutional care provides for
poorer outcomes in terms of quality of life than do quality services in the community
(European Expert Group on the Transition from Institutional to Community-based
Care 2012). Institutional care leads to life-long social isolation, segregation and
abandonment. As stated in the General Comment No. 5 of UN Committee on the
Rights of Persons with Disabilities: “the cost of social exclusion is high as it
perpetuates dependency and thus interference with individual freedoms. Social
exclusion also engenders stigma, segregation and discrimination, which can lead
to violence, exploitation and abuse in addition to negative stereotypes that feed into a
cycle of marginalization of persons with disabilities” (United Nations Committee on
the Rights of Persons with Disabilities 2017). Furthermore, persons with disabilities
living in institutions also face greater risks of human rights violations, such as
neglect, restraint, isolation and violence (United Nations Human Rights Ofﬁce of
the High Commissioner 2020). Different reports and sources of information clearly
evidence systemic deﬁciencies in the provision of care and support for persons with
intellectual, cognitive and psychosocial disabilities living in long-term institutions
across Europe.
Nevertheless, although deinstitutionalisation reforms have taken place in recent
years throughout Europe, the implementation of EU-funded deinstitutionalisation
programmes has been very slow in Central and Eastern Europe. The implementation
of deinstitutionalisation faces several barriers such as poor cooperation between
social and health authorities, lack of human rights compliant community-based
services, trans-institutionalisation and austerity (Turnpenny et al. 2017).

Forum. The cooperation with this organisation enabled the collection of the precious data used
herein.
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Even before the pandemic, the quality of services provided within long-term
institutions was heavily criticised. The WHO/Europe Report (2018) which assessed
institutions in the European region established that the standard of long-term institutional care for people with psychosocial and intellectual disabilities in many
European countries violated the fundamental rights of people with psychosocial
and intellectual disabilities. Infringements of such rights as the right to legal capacity, autonomy, dignity, liberty and security of the person, physical and mental
integrity and freedom from torture and ill treatment and from exploitation, violence
and abuse were observed. Some of the most alarming violations were related to the
use of mechanical and pharmacological restraints to manage difﬁcult behaviour,
irregularities concerning informed consent, discrimination and barriers to accessing
high-quality care for general and reproductive health, lack of alternative or complementary mental health treatment options and lack of opportunities for meaningful
daily activities within or outside the institutions.

3 Impact of COVID-19 on People Living in Residential
Institutions
From the very beginning of the pandemic, disability organisations both at national
and international level started gathering information and reporting on neglect and the
additional challenges persons with disabilities faced in the context of the COVID-19
pandemic. A joint statement issued by European-level organisations stressed the
very difﬁcult situation of persons with disabilities, who were stripped of communitybased support services and other protective equipment during the COVID-19 pandemic (Joint Statement by European Disability Forum 2020). Even higher risks of
infection, physical and psychological abuse due to isolation, neglect, and even
abandonment, were reported in cases of persons with disabilities living in institutions (Mabita 2020). Discussion on how to increase the quality and safety of care in
long-term care institutions during the COVID-19 pandemic was initiated in different
countries, emphasising the need for appropriate, up-to date and well-communicated
guidelines, and the need to avoid violations of the human rights of inpatients
(Guerrero et al. 2021).
Emphasis is placed on the increased risk of contracting coronavirus faced by
persons with psychosocial disabilities due to the pre-existing systemic discrimination against persons with psychosocial disabilities: the prevalent practices of placing
and/or depriving them of liberty in psychiatric units and institutions, social care
institutions, vagrancy homes, unregulated and informal ‘shelters’, jails, prisons, and
correctional facilities. In these environments, they are unable to practise social
distancing and the situation is exacerbated by overcrowded and insanitary conditions. Moreover, barriers exist to accessing health information, including lack of
information in plain language and communication support; barriers to implementing
preventive hygiene measures due to poverty, unequal access to resources within
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households and homelessness; mistreatment and abuse; lack of social support
networks and inclusive communities, etc. (Statement by international and regional
organisations of persons with psychosocial disabilities 2020).
The pandemic has exposed the pre-existing shortcomings and structural problems
within both EU and national policies regarding the institutionalisation of persons
with disabilities. Emergency measures taken by governments to control the spread of
COVID-19 have exacerbated existing human-rights violations and failed to prevent
further human-rights abuses in long-term institutions, as demonstrated in the Disability Rights Monitor Report2 (Siobhan Brennan 2020). The ﬁndings of this report
suggest that governments around the world have failed to protect the right to life,
health and safety of persons with disabilities in institutions during the pandemic.
Governments have not taken sufﬁcient steps to safeguard the right to access food and
basic medical supplies, have failed to provide personal protective equipment (PPE)
and adequate sanitation in institutions or measures (such as social distancing) to
minimise infections and deaths in institutions. Neither did governments act quickly
enough to prevent COVID-19 outbreaks in institutions, and when measures were
taken, it was already too late (Siobhan Brennan 2020).
Moreover, the Disability Rights Monitor Report (Siobhan Brennan 2020)
revealed grave and systemic violations of the fundamental freedoms and human
rights of persons with disabilities detained in large- and small-scale institutions that
have become the epicentre of COVID-19 infections and deaths.3 The measures
introduced included denying access to healthcare, banning visitors, and isolating
residents when there was an outbreak of COVID-19 (Siobhan Brennan 2020).
Institutions around the world were cut off from the rest of society, without any
monitoring mechanisms in place. Restricting visitors is a legitimate measure to limit
the risk of infection and was applied in many countries; however, it also means that
there is less chance of detecting possible abuse and neglect happening within the
institutional setting.
As noted above, during the COVID-19 pandemic a general analysis on the
provision of care in long-term care institutions was carried out by the WHO which
released the WHO/Europe Report 2020. The report showed that, during the pandemic, the delivery of care, including health and social care services was extremely
challenging for institutions due to a lack of speciﬁc guidelines on service provision,
lack of staff, the general feeling of fear experienced by the employees, as well as the
priority given to preventative measures against contracting the virus rather than to

2

COVID-19 Disability Rights Monitor (COVID-19 DRM) published in October 2020 is the result
of a major global initiative aimed at conducting rapid, independent monitoring of state measures to
assess the impact of COVID-19 on persons with disabilities.
3
In some preliminary studies, the number of deaths in care homes represented from 42% to 57% of
all COVID-19 deaths in countries. Institutionalised persons with disabilities face heightened risk of
contracting COVID-19 due to underlying health conditions, difﬁculty in enforcing social distancing
amongst residents and staff, and abandonment by staff. (United Nations Human Rights Ofﬁce of the
High Commissioner 2020).
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individual needs of the service users. As discussed below, similar concerns also
proved to be true as regards Lithuania.

4 Context of Long-Term Care Institutions in Lithuania
Before and During COVID-19
Accommodation-type social services are concentrated within the system of residential care institutions in Lithuania. It is a large organised and powerful system that was
set up during the Soviet period and still functions despite being criticised for humanrights violations and irrational use of ﬁnancial resources. Currently, this is the main
form of care for persons with intellectual and/or psychosocial disabilities needing
long-term care. Social care in a care institution is a special social service which has
certain goals: “to create conditions for a person (family) to develop or strengthen
abilities and opportunities to independently solve their social problems, maintain
social relations with society, and also help to overcome social exclusion” (Genienė
and Šumskienė 2016). Nevertheless, human rights monitoring within social care
institutions reveals violations of human rights and non-compliance with several
principles: social care institutions do not meet the goals of social services, they do
not increase the independence of people living in them and do not support them in
overcoming exclusion; on the contrary, they isolate the population of the institutions
from society.
According to data from the Department of Supervision of Social Services under
the Ministry of Social Security and Labour, at the time of carrying out the qualitative
empirical study presented above (Study LT 2020) there were in total 196 facilities
providing social care services in Lithuania. In total, those institutions took care of
13.3 thousand elderly persons and persons with disabilities (Department of Supervision of Social Services under the Ministry of Social Security and Labour 2020a).
Whereas speciﬁcally for persons with disabilities long-term social care services were
provided in 31 state facilities accommodating more than 6 thousand residents at the
beginning of 2020 (Ministry of Social affairs and Labour 2021). On average, social
care institutions in Lithuania hosted from 100 to 400 residents, and, as a result, were
far from being home-type services.
In 2016, the UN Committee on the Rights of Persons with Disabilities
recommended that Lithuania “adopt an adequately funded strategy for deinstitutionalization ensuring a range of community-based services for the social inclusion of
persons with disabilities, [. . .] including their right to live independently in the
community; [. . .] eliminate excessive waiting time for receiving support services
by investing in developing new services and rendering existing services accessible
and inclusive and ensure that persons with disabilities have access to sufﬁcient
ﬁnancial resources for independent living and improved access to accessible services
in the community” (United Nations Committee on the Rights of Persons with
Disabilities 2016). However, the number of persons with disabilities in long-term
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care institutions is not decreasing and there is a constant waiting list for referral to
social care homes. According to data of January 30, 2019, in total 428 people were
waiting in line to enter care institutions (Grigaitė and Jurevičiūtė 2020).
A signiﬁcant proportion of people with disabilities living in institutional care are
relatively self-sufﬁcient and could live in the community with the necessary support.
Meanwhile, community services as an alternative to inpatient care are underdeveloped in terms of both availability, supply and quality. In the absence of a functioning
network of community-based care services, an individual with limited independence
and without sufﬁcient services usually has no choice but to stay in an inpatient care
facility (Pūras et al. 2013).4
The Lithuanian government’s response to the COVID-19 crisis was not very
different from that of most other countries, i.e., with limited understanding and
attention to persons with disabilities in general. Throughout the year 2020, a number
of various decisions, amendments to legal acts, recommendations and guidelines on
prevention and control of COVID-19 and the work organisation of social care
institutions were introduced, yet none of these focused on securing human rights
in social care provision (Auškalnytė et al. 2021).
It should be mentioned that, even though quarantine was announced in Lithuania
on 16 March 2020, at the end of February 2020 social care institutions had already
been provided with recommendations to restrict visits, to follow general hygiene
requirements, and to take immediate action if any resident or staff member developed coronavirus symptoms. A little later, on 25 March, institutions were requested
to immediately strictly restrict any visits to the premises. (Department of Supervision
of Social Services under the Ministry of Social Security and Labour 2020b). Yet, the
general Decision on Guidelines for the Prevention and Control of COVID-19
Disease (Coronavirus infection) in social care institutions in the territory of the
Republic of Lithuania was issued only on 1 April 2020 (The Minister of Health of
the Republic of Lithuania 2020). Based on this decision, all social care institutions
had to follow the recommendations independently of their ministry, and they had to
comply with all the legal acts regulating the management of the spread of COVID-19
and the decisions of the Head of Operations at the state level. Those recommendations were constantly renewed throughout the year.
During the ﬁrst COVID-19 pandemic and lockdown, there were very few cases of
virus contraction in social care institutions in Lithuania. In total, COVID-19 cases
were recorded in 4 care institutions out of the 196 operating in Lithuania, with
15 residents and 12 staff members being infected; 4 residents died of coronavirus
(Department of Supervision of Social Services under the Ministry of Social Security
and Labour 2020c). In comparison, the spike of incidents in social care institutions
was at its highest on 28 December 2020 when as many as 1744 residents and
734 workers had contracted COVID-19 (Department of Supervision of Social
Services under the Ministry of Social Security and Labour 2021).

4

See also Chapter 8 of this Volume.
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Long-term social care homes were hit the hardest during the second quarantine in
Lithuania (starting from 7 November 2020). Statistics on the incidence and prevalence of COVID-19 in social care institutions providing services to the elderly and
adults with disabilities dramatically increased. In total, one ﬁfth of all the residents
contracted the virus (Department of Supervision of Social Services under the
Ministry of Social Security and Labour 2021), and more than 10 percent of all the
deaths from COVID-19 in Lithuania were linked to care institutions.
Yet, the Recommendations on the Establishment of a Reserve of Personal
Protective Equipment and the Establishment of a Minimum Number of Personal
Protective Equipment for the Protection of Coronavirus Workers in Social Care
Institutions from COVID-19 were adopted only in November 2020. Recommendations addressed to social care managers established planning the need for measures,
establishing a reserve and using the staff of social care institutions in order to prevent
the spread of coronavirus infection (COVID-19) in social care institutions (Director
of the Department of Supervision of Social Services under the Ministry of Social
Security and Labour 2020). Moreover, the Memo on the management of the spread
of COVID-19 in social care institutions was prepared and published only on
16 December 2020 (Department of Supervision of Social Services under the Ministry of Social Security and Labour 2020d).
It is evident from the above that clear and timely information on measures to
control infections and prevent deaths in social care institutions was very much
needed; however as shown by the results of Study LT 2020, in the case of Lithuania
such recommendations and information were quite late in being provided.

5 Empirical Study on the Provision of Services
in Long-Term Care Institutions During the COVID-19
Pandemic
In this section, we shall consider the results of Study LT 2020 and seek to identify
the main challenges faced by long-term care institutions regarding the pandemic, the
measures taken to cope with it and the effects on patients/residents.

5.1

Problems and Challenges Faced When Responding
to COVID-19 in Long-Term Care Institutions
in Lithuania

In this section, we will identify and discuss the main challenges faced by long-term
care institutions regarding the pandemic. Figure 1 summarises the responses of the
respondents.
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Fig. 1 Problems and challenges in managing the COVID-19 outbreak in care facilities (N-84)
absolute numbers

Quantitative analysis of the Study LT 2020 data shows that the biggest challenge
in managing the ﬁrst COVID-19 outbreak was lack of information (reported by
54 (N-46) percent of respondents). Moreover, 33 (N-28) percent of respondents
indicate that there was a signiﬁcant lack of personal protective equipment (face
masks, disinfection, protective gloves); 21 (N-18) percent of respondents singled out
customer self-isolation issues.

5.1.1

Lack of Information

The lack of information was signiﬁcant in different ways, disrupting the organisation
of the work in care facilities and posing new challenges for the management of the
COVID-19 situation within them. Survey respondents stated that there was a lack of
clear and timely information and simple recommendations on how to deal with the
COVID-19 outbreak. The administration of care institutions was in an ‘information
vacuum’ having no information about the virus itself, how to protect from it or what
information to provide to employees and residents. In addition, information was late
in coming from ofﬁcial authorities, and was received more quickly from national
television, although it was very abstract, and the recommendations were very vague.
The administration of care institutions indicated that constantly renewed, sometimes ambiguous and changing instructions were difﬁcult to reconcile with existing
procedures and legislation. Very quick decisions were required on the ground, and
liability had to be taken for restricting the rights and movement of individuals, even
though the legal basis was ambiguous. It should also be noted that there was no
information targeted or adapted to social care institutions. The decisions of the head
of operations were addressed to general or infectious hospitals where the infrastructure, staff, and facilities are completely different from those of social care facilities.
As a result, some of the recommendations were difﬁcult to understand and/or
practically impossible to apply.
In addition, different institutions (Head of Operations, Seimas Ombudsman,
Ministries, etc.) provided misleading or conﬂicting information or rules. For
instance, on the one hand it was stated that personal protective measures were
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only indicative, on the other hand, they were mandatory and subject to special
requirements. In some cases, it was indicated that other persons could not visit
relatives living in a care home, in others this requirement was not imposed.
Regarding the provision of information to residents of care institutions, some
respondents indicated that they had major problems in providing information to
particular groups of residents, e.g., people with intellectual disabilities. It was not an
easy task to provide them with information in a form and language they could
understand, and expecting them to comply with established security rules.
In summary, a large proportion of the care institutions were faced with limited or
delayed information, as well as information provided by different sources that was
not consistent and sometimes even contradictory. In addition, the care-institution
administrations encountered difﬁculties in informing the staff and residents of the
institution. It was particularly difﬁcult to provide feedback and send information in
response to numerous inquiries and reports.

5.1.2

Lack of Personal Protective Equipment

Study LT 2020 shows that one of the immediate difﬁculties in managing the
COVID-19 outbreak was the fact that care facilities did not have the necessary
personal protective equipment (PPE); this complicated their activities, and put
employees and residents at high risk. Respondents noted that institutions were not
prepared for such an emergency situation. Care institutions simply did not have the
necessary PPE reserve, such as disinfectants, facial masks, respirators, protective
gowns or protective gloves. Although the PPE had to be procured immediately, their
acquisition was complicated due to the lack of such goods on the market.
Another important aspect was the urgent need to prepare adequately protected
isolation rooms, facilities with which social care institutions had never been
equipped. In addition, the layout of the care facility premises was not suitable for
this purpose. As a result, residents had to be ‘moved’ from their permanent rooms,
causing great dissatisfaction and tension.
Respondents pointed out that the lack of protection equipment was felt over a
period of several months. The whole health system lived through a chaotic experience, since everyone needed everything at once. It was not even clear which PPE
was appropriate, i.e., which disinfectants were effective against COVID-19 and
which were not. There were also questions about the level of safeguards appropriate
in such facilities: what equipment was suitable and what was even irrelevant.

5.1.3

Feelings of Fear and Anxiety Between the Staff and Residents

Another problem caused by COVID-19 was feelings of fear and anxiety. Analysis of
the research data shows that the staff of care institutions identiﬁed a particularly bad
psychological climate in the institutions. There was constant tension, fear of the

212

R. Uscila and D. Juodkaitė

unknown created by the lack information on the virus itself, its gravity, to what
extent and for whom it was deadly.
Administration representatives indicated that their employees felt constant stress
and fear of contracting and/or ‘bringing’ the virus into the institution, thus creating
the risk of harming the seriously ill residents. The crisis caused by COVID-19 had a
major impact on the emotional health of workers: some expressed a desire to leave
for fear, some were demotivated and some panicked. Outbreaks of aggression
and anger were also reported during the COVID-19 outbreak, both from staff and
residents. The normal day schedule and routines collapsed; many bans and restrictions emerged such as the prohibition to go to the store, to go walking in the city, to
crowd together and spend time in groups etc.
It should also be mentioned that employees affected by anxiety and fear began to
take sick leave, thus increasing the workload of the remaining employees and
causing even more tension, mutual dissatisfaction and mistrust.
In addition to the reduced number of employees, new procedures, urgent assignments, changes in the distribution of functions and duties, and urgent instructions for
immediate implementation created additional stress and tension. Even panic and
chaos were noted, because institutional regulations had to be reviewed, adjusted,
supplemented and changed as a matter of great urgency. Extremely short deadlines
negatively affected the quality of work, which again increased tension between
employees and management. All of this contributed to the dysfunction of care
institutions.
Respondents also pointed out that the ambiguous and intimidating information
disseminated on television also contributed signiﬁcantly to the climate of fear within
care institutions. The survey revealed that the residents of care institutions are people
who strongly believe in the information provided on television and constantly follow
it. The emerging mass panic and dissatisfaction directly affected their psychological
condition.

Fig. 2 Managing and resolving problems caused by COVID 19 (N-84) (absolute numbers)
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Measures Taken to Respond to COVID-19 in Long-Term
Care Institutions in Lithuania

Reacting to the problems discussed above, care institutions took a number of
measures to manage and resolve the problems caused by COVID-19. They are listed
in Fig. 2.
According to the data presented in Fig. 2, 38 percent of respondents indicated that
the internal organisation of human resources, mutual support and teamwork, and the
pursuit of a common goal were most important in managing the situation caused by
COVID-19. The care-institution administrations noted that reviewing the functions
of the staff of the institutions and sharing new responsibilities were crucial to
facilitating and accelerating the solution of problems. Respondents mentioned that,
in the face of the crisis, some of the employees were motivated, demonstrating the
highest level of professionalism, excellent skills and the ability to act in a
non-standard situation. Respondents mentioned that the situation caused by
COVID-19 showed not only the weaknesses but also the strengths of the organisations: ﬂexibility, prompt decision-making, focusing of employees on one goal, as
well as exceptional dedication and professionalism on the part of individual
employees.
The study also identiﬁed other important factors in managing the COVID-19
situation in care institutions:
– Searching for reliable information and disseminating it to employees and residents. Respondents indicated that they searched the Internet themselves at the
beginning for methodological materials, information and experiences from similar institutions. The decisions of the Head of Operations for hospitals and
infectious hospitals were analysed to ﬁnd ways of applying them in care facilities.
The study also found that a great deal of effort was put into informing residents,
providing them with information in a comprehensible way, as well as using
conventional methods such as displaying information on billboards and
presenting information in printed form and disseminating it to the residents.
The study also revealed another important aspect, namely constant communication with the relatives of the residents of care institutions, informing them,
acquainting them with the situation and providing information. This posed a
signiﬁcant challenge and took up considerable time, as visits were limited.
– Consultations and cooperation with health centres, representatives of the ministry, municipalities and other institutions. The study identiﬁed the following key
institutions that played a crucial role in managing the situation at the time: Public
Health Centres, Public Health Ofﬁces, the Ministry of Health, and specialists
from municipalities, medical institutions and social care homes. Respondents
stated that relevant information, consultations, explanation of legal acts and
speciﬁc recommendations on how to behave in particular situations were received
from these institutions and social partners. However, problems arose due to the
scope and completeness of the information. The information provided was
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sometimes of a very general nature, for instance “to ensure the provision of
protective equipment to the residents” etc., without speciﬁcations and methodological support. There were cases where different and sometimes contradictory
information was obtained from different sources. There were cases when, while
following the information on the necessary measures and preparing them, other
renewed instructions were received differing from the previous ones.
– Work according to the prepared COVID-19 prevention plan and the plan developed by the institution itself. The study revealed that care institutions did their
best to meet all the formal requirements when they were required to prepare a
separate action plan and regularly analyse the current situation and its changes.
The action plan had to set out ways and means of informing employees and
service users. However, respondents pointed out that there were still contradictions between the recommendations provided by different authorities. A number
of difﬁculties arose in ensuring that unauthorised persons did not enter the
territory of the institution, in implementing safe meals for residents in canteens
and in guaranteeing their isolation.

5.3

Challenges in Providing Proper Care and Services
During COVID-19

A number of challenges were also faced when providing proper care and ensuring
services to the residents of care institutions (Fig. 3). Indeed, protective measures
taken in such an exceptional situation affected the regular procedures.
Study LT 2020 identiﬁed several challenges in ensuring the uninterrupted provision of care and services during the pandemic. Indeed, 53 percent (N-45) of
respondents pointed out that the biggest challenges arose in ensuring the isolation
of the residents and managing their movement ﬂows. The study revealed that the
administrations of care institutions had to face a whole complex of problems related
to the restriction of the movement of residents both within the territory of the
institutions and within the facility itself. In addition, group activities, occupational

Fig. 3 Challenges in the provision of care and services to residents during the COVID-19 outbreak
(N-84) (absolute numbers)
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services, as well as general leisure time, i.e., excursions, visits, shopping, contacts
with neighbours, town and village residents, were discontinued. Thus, the introduction, realisation and control of new procedures gave rise to great dissatisfaction
among residents, and in some cases even resistance. This consequently provoked
severe reactions from employees causing even more tension and negative emotion.
Another important aspect was related to the fact that, for the majority of residents
with a mental or intellectual disability, it was difﬁcult to fully understand the
limitations, which provoked a particularly negative reaction and affected their
emotional health. In addition to isolation, the restrictions imposed provoked invasions of residents’ relatives and loved ones trying to violate lockdown requirements.
This consistently ended in conﬂict with the administration, anger and mistrust. The
relatives of residents accused the administrations of hiding, intimidating and unnecessarily isolating their loved ones.
Another problematic factor identiﬁed in the study, which inﬂuenced the provision
of care and services for service users, was the shortage of employees and their
workload. In particular, some employees had to leave for objective reasons, being
themselves at risk of contracting the virus because of their age. At best, they were
able to do some work remotely, but there was a deﬁnite shortage of employees
working in direct contact with the residents. There were also employees who, due to
fears or increased stress, beneﬁted from the opportunity to take leave, parental leave,
or having minor children did not work during the quarantine period. This created a
shortage of staff in care facilities and searching for new staff under quarantine
conditions was extremely difﬁcult. The situation was further complicated as
employees faced a signiﬁcantly increased workload, having to be on duty up to
12 hours per day. It was also difﬁcult to form separate teams of employees who
would rotate yet not communicate with each other. Perhaps the biggest challenge
was to form a separate team of staff to take care of the isolated feverish residents. In
addition, it was necessary to have a ‘reserve’ of staff to provide services in the event
of an institutional outbreak.
Further analysis of the survey data shows that the infrastructure of care facilities is
not adapted to a long-term quarantine regime; it is difﬁcult to reorganise the existing
facilities, establish new ones, and ensure good access control. Since most of the
institutions are dormitory-type, where hygiene facilities are shared and used by a
large number of residents, their separation is practically impossible. Respondents
pointed out that it was very difﬁcult to maintain the proper physical distance between
residents, because they usually live in pairs, and sometimes the distance between
beds is too small. Residents also communicate with each other, use common
kitchenettes for cooking, eat together and spend free time in common rest areas. It
should also be noted that due to the lack of premises and/or their unsuitable layout, it
was difﬁcult to ﬁnd an appropriate place where infections could be prevented and
controlled in the feverish population. Long-term residential institutions therefore
had, and still have, relevant risk factors that are difﬁcult to eliminate and which
would require extremely large ﬁnancial investment and time in order to implement
the necessary infrastructural changes.
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The study also revealed that the quarantine caused by COVID-19 created problems with access to healthcare for residents in care facilities. Respondents indicated
that access to and provision of health care and social services from outside the
institutions was practically suspended during the quarantine. It should be
emphasised that health facilities were prioritising patients who were, or may have
been, infected with the COVID-19 virus, and distanced themselves from social care
facilities and their residents. Respondents afﬁrmed that residents of care institutions
were not provided with family doctor services and psychiatric consultations during
quarantine. At best, only remote consultations were performed, the quality of which
is highly questionable. The study found that oncology counselling services were
discontinued and occupational therapists and physiotherapists stopped working.
Furthermore, the study revealed that as many as 68 (N-50) percent of respondents
identiﬁed difﬁculties in ensuring the provision of social and other occupation and
care services during the COVID 19 outbreak. The staff of the care institutions
indicated that during the quarantine period all education and rehabilitation services
were discontinued, i.e., events, celebrations, trips and excursions were not organised.
In addition, clients of the institutions were unable to visit their educational institutions and day-care centres or NGOs. There was complete stagnation, as no single
institution was prepared for working remotely or had the necessary tools, knowledge
and methodology to provide individual services remotely. The study revealed that
institutions themselves suspended such services as showers, saunas, and day care, as
well as reducing attendance services. In principle only vital services were provided:
meals and nursing.
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Fig. 4 There have been new challenges or problems among your patients/residents (such as an
increase in anxiety, distress, agitation, challenging behaviour, suicide attempts, etc.) as a result of
the COVID-19 situation (N-84)

Provision of Services in Long-Term Mental Health and Social. . .
30

217

27

25

21

20

15

12

13

11

10
5
0

Strongly agree

Rather agree

Strongly disagree

Rather disagree

Not applicable

Fig. 5 An increase in the use of restrictive measures (seclusion, chemical or physical restraint, etc.)
has occurred in your facility as a result of the COVID-19 crisis (N-84)

5.4

Effect of COVID-19 Measures on Patients and Residents

In addition, the study analysed new challenges posed by COVID-19 for residents of
care facilities, for instance if there was an increase in anxiety, fear, agitation,
complicated behaviour, or suicide attempts (Fig. 4). 56 percent (N-47) of respondents indicated that COVID-19 caused the above-mentioned problems, which were
extremely difﬁcult to manage. Because patients did not receive the necessary
services from a psychologist or psychiatrist, there was a particularly negative impact
on their mental health, manifested in outbursts of anger, unpredictable behaviour,
and outbreaks of auto-aggression.
The lack of psychological support services was also established in a study
conducted by the Seimas (Parliamentary) Ombudsman Ofﬁce on the availability of
psychological services for people living in social care homes. The results of this
study show that only a third of the social care homes in the country have a
psychologist working in the institution, that the need for psychological services for
the population is not recognised at all in most of the country’s social care institutions,
and psychological services are not available. (Seimas Ombudsman Ofﬁce 2021).
Psychologists also acknowledged that the coronavirus crisis created many stressors.
For example, constant fear of becoming infected with the virus, changes in life,
uncertainty about the future, limited contact with other people, loss of loved ones.
Although all of these feelings are natural at a difﬁcult time, it is believed that for
some individuals, facing the challenges posed by the virus can lead to serious
psychological problems (Norkiene et al. 2021).
Analysis of the situation caused by COVID-19 reveals a threatening trend in
further increasing the isolation of residents in care institutions. It should be noted that
isolation already existed in such institutions. Care institutions face the phenomenon
of social exclusion and isolation, which, according to the study, has further intensiﬁed. The Seimas Ombudsman Ofﬁce Monitoring Report on the situation of human
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rights within social care institutions (Seimas Ombudsman Ofﬁce 2020), also
established a number of restrictions on the movement of residents, such as unlawful
deprivation of liberty by placing a person behind homemade metal bars, obliging
residents to live in permanently locked surveillance rooms (isolators) without being
released into the facility’s general spaces, locking persons with severe disabilities in
living rooms all day and night. The Seimas Ombudsman Ofﬁce therefore concluded
that the freedom of movement of residents in care institutions was unjustiﬁably
restricted because such measures were contrary to human-rights standards,
unjustiﬁed and disproportionate for ensuring the care and safety of the persons in
residence (Seimas Ombudsman Ofﬁce of the Republic of Lithuania 2021a, b).
The analysis of the data from Study LT 2020 shows that, due to the COVID-19
pandemic and decisions taken for its management, there was a signiﬁcant increase
within the care institutions of restrictive measures being applied to clients,
manifested in their isolation, or chemical (medical) or physical restraint (Fig. 5).
As many as 57 percent (N-48) of respondents indicated that the COVID-19 crisis led
to increased restrictive measures in their institution, with twice as few indicating the
contrary.
However you look at it, these practices are hardly acceptable. Citing the Special
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (United Nations Human Rights Council 2013): “there can be no therapeutic
justiﬁcation for the use of solitary conﬁnement and prolonged restraint of persons
with disabilities in psychiatric institutions; both prolonged seclusion and restraint
may constitute torture and ill-treatment. Moreover, any restraint on people with
mental disabilities for even a short period of time may constitute torture and
ill-treatment. [. . .] The environment of patient powerlessness and abusive treatment
of persons with disabilities in which restraint and seclusion is used can lead to other
non-consensual treatment, such as forced medication and electroshock procedures”.

6 Concluding Remarks
The impact of COVID-19 on people living in residential institutions has been
devastating. The pandemic has exposed the existing structural problems of longterm care institutions and provided additional evidence that the continued
institutionalisation of persons with disabilities not only violates their human rights
according to international standards but may even have fatal consequences.
Social care institutions in Lithuania were not prepared to manage emergencies;
there were no clear operating algorithms, or they were belated, and the ad hoc
response created disproportionate restrictions on clients’ rights, such as physical
isolation and the failure to provide previously provided medical, psychological, and
social services. At the same time, the challenges that have been faced now allow for
the assessment of what changes are needed in care institutions to improve humanrights protection in extreme situations and beyond.
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The above analysis reveals that care institutions need to thoroughly review their
models of service provision, as well as their information management algorithms.
Care institutions must pay greater attention to their preparedness for managing
crises, which may arise from other risks not currently foreseen. They also need to
review the mechanisms for cooperation with social partners. Furthermore, care
institutions should expand the areas and scope of digitisation, ensuring the remote
provision of educational, socio-psychological (psychologist counselling, therapist,
self-help groups, etc.) and other services. In addition, the self-assessment of the
situation has made it possible for institutions to understand what tools, skills, special
equipment, and software is needed. COVID-19 has also allowed institutions to
assess consistently their human resource management processes (model), i.e., by
clarifying which workers, and how many, are needed in extreme situations and what
their competencies and practical skills should be.
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Part III

Legal Protection of Groups
with Circumstantial Vulnerability

Developing a Child-Friendly Juvenile
Justice System in Lithuania
Eglė Kavoliūnaitė-Ragauskienė

Abstract This chapter analyses the ideological and institutional transformation of
juvenile justice in Lithuania starting from the restoration of independence in 1990.
The chapter consists of 4 main sections covering different aspects of the development of child-friendly juvenile justice in Lithuania. The introductory section begins
by analysing the international juvenile justice framework and prevailing juvenile
justice models. The second section is dedicated to the development of juvenile
justice in Lithuania starting from the initiation of independent juvenile justice in
the country. The third section presents the legislative framework of juvenile justice
in Lithuania and introduces the main institutions involved. Finally, the last section
presents the recent development of a child-friendly approach regarding young
offenders in criminal procedures.

1 Introduction
Although there are dominating trends in juvenile justice systems, European countries
have rather different approaches towards juvenile justice content and methods for
implementation. These approaches are plausibly determined by historical considerations and the development speciﬁcs of the different countries. In this context, the
Lithuanian case is distinct and interesting from the research perspective as this
country, having regained independence and abandoned the Soviet model of juvenile
justice, had an opportunity to create its juvenile justice from scratch. Therefore, a
comparison with other countries having embedded juvenile justice traditions makes
it easier to perceive the driving factors that led to the choice of a particular model of
juvenile justice.
However, even the development of a relatively ‘new’ national juvenile justice
system is determined by predominant global trends, especially by the framework of
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the United Nations regulatory ﬁeld, which, in fact, affected the national systems in
probably all democratic countries. In particular, the ‘child-friendly justice’ approach
is the guiding idea reappearing in most recently adopted international and national
instruments.
The concept of ‘child-friendly justice’ is the outcome of the development of the
legal status of children under international human-rights law, which forms part of the
emergence of human and children’s rights law in the twentieth century. It is widely
recognised that juvenile justice is an issue of children’s rights. Over the past decades,
a large body of international children’s rights standards has been developed to
protect the rights of children in the youth justice system (Van den Brink 2009).
Child-friendly justice aims to make justice systems more focused on children’s
rights, more sensitive to children’s interests, and more responsive to children’s
participation in formal and informal decision making concerning them. It is directly
linked to the legal status of children under international human-rights law, the
recognition of which emerged in the twentieth century and resulted in a paradigm
shift: the recognition of the child as a rights holder rather than a mere object of care
and special protection because of his vulnerability (Liefaard 2016, p. 906).
In November 1985, the United Nations General Assembly passed the United
Nations Standard Minimum Rules for the Administration of Juvenile Justice (‘The
Beijing Rules’). These acted as guidelines on how children should be treated while
they are in the criminal justice system. The rules address issues such as privacy,
special training for the police and due process guarantees, afﬁrm Member States’
commitments to develop conditions that will ensure for the juvenile a meaningful life
in the community, which, during that period in life when she or he is most
susceptible to deviant behaviour, will foster a process of personal development
and education that is as free from crime and delinquency as possible (Par. 1.2 of
the Beijing Rules). However, the main turning point in the development of the rights
of the child was the adoption of the United Nations Convention on the Rights of the
Child (1989, CRC) which inter alia envisaged a list of children’s rights in juvenile
justice and criminal proceedings. According to the CRC, children in conﬂict with the
law should be treated in a child-appropriate manner (Article 40(3) CRC) and should
have their interests taken into account in all youth justice decisions (Article 3 CRC).
Children in the juvenile justice system should be entitled to a fair trial (Article
40(2) CRC) and be treated without discrimination (Article 2 CRC). Finally, juvenile
justice interventions should be proportionate to the severity of the offence, the
circumstances of the child (c.f. Article 40(4) CRC) and aim at “the child’s reintegration and the child’s assuming a constructive role in society” (Article 40(1) CRC).
According to the UN Committee on the Rights of the Child (UN Committee on the
Rights of the Child 2013, para. 28), the protection of the child’s best interests in
youth justice means that “the traditional objectives of criminal justice, such as
repression or retribution, must give way to rehabilitation and restorative justice
objectives, when dealing with child offenders”, which can be done without
disregarding public safety (UN Committee on the Rights of the Child 2019, para. 3).
The United Nations Guidelines for the Prevention of Juvenile Delinquency (The
Riyadh Guidelines, 1990) state that youthful behaviour or conduct that does not
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conform to overall social norms and values is often part of the maturation and growth
process and tends to disappear spontaneously in most individuals with the transition
to adulthood. Therefore, at the global level, it is presumed that all steps should be
taken to prevent minors from getting used to illicit behaviour rather than to punish
them. For example, the Riyadh Guideline 46 provides that the institutionalisation of
young persons should be a measure of last resort and for the minimum period
necessary, and the best interests of the young person should be of paramount
importance. Criteria authorising formal interventions of this type should be strictly
deﬁned and limited to the following situations: (i) where the child or young person
has suffered harm inﬂicted by the parents or guardians; (ii) where the child or young
person has been sexually, physically or emotionally abused by the parents or
guardians; (iii) where the child or young person has been neglected, abandoned or
exploited by the parents or guardians; (iv) where the child or young person is
threatened by physical or moral danger due to the behaviour of the parents or
guardians; and (v) where a serious physical or psychological danger to the child or
young person has manifested itself in his or her behaviour and neither the parents,
the guardians, the juvenile nor non-residential community services can meet the
danger by means other than institutionalisation. Similarly, the United Nations Rules
for the Protection of Juveniles Deprived of their Liberty (The Havana Rules, 1990)
state that deprivation of the liberty of a juvenile should be a disposition of last resort
and for the minimum period necessary and should be limited to exceptional cases.
The length of the sanction should be determined by the judicial authority, without
precluding the possibility of the juvenile’s early release.
In order to evaluate the development of juvenile justice in Lithuania in the context
of juvenile justice systems in other countries, it is worth presenting the existing
models of juvenile justice practices across European countries. Reﬂecting international standards, many countries across the world have developed juvenile justice
systems within their jurisdictions. Although national traditions regarding juvenile
justice vary among countries, it is possible to distinguish several models: (i) the
social welfare model, (ii) the justice model, (iii) the minimum intervention model,
(iv) the restorative justice model and (v) the neo-correctional model. Some observations can be made about each of them.
The social welfare model is characterised by positive effects (assistance) or
upbringing rather than by punishment, preventive interventions and uniﬁed custody/criminal jurisdiction. In this model, welfare-oriented interventions, such as
placement in a child protection facility, educational supervision and treatment,
even in relatively minor cases, are widely used. For example, in the Netherlands,
where this model is applied broadly, judges tend to impose a wide range of
conditions when a child’s pre-trial detention order is suspended, intending to serve
child welfare purposes as well as supervision purposes, ultimately aiming at
preventing the child from reoffending, both in the short and the long term. It is
accepted that suspension conditions can also serve as a quick and effective, punitive,
yet pedagogical, response to delinquent behaviour of children, teaching them that
such behaviour will not be tolerated (Van den Brink 2009, pp. 246–247).
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The justice model focuses on justice on merits. This model is characterised by
deﬁned judgements, the proportionality of punishment, and similar judgements in
similar cases; moreover, juvenile cases are usually heard by a special court with
appropriately qualiﬁed judges (Justickaja et al. 2015, p. 32).
The minimum intervention model offers alternatives to imprisonment, limiting
imprisonment or even ending prosecution or decriminalisation. According to
Cavadino and Dignan (2007, p. 206), in countries that follow the minimum intervention model, the state aims to avoid negative stigmatisation by promoting diversion and similar forms of avoiding formal punishments and procedures. This follows
the philosophy that in many cases intensive state intervention is counterproductive
for offender rehabilitation. Therefore, much emphasis is placed especially on extrajudicial reactions. Canada and Scotland (Cavadino and Dignan 2007, p. 206) seem to
integrate many elements of the minimum intervention model, but many other
countries focus on diversion as well (e.g., Austria or Germany (Dünkel et al. 2011,
pp. 1690–1705).
The model of restorative justice is based on restoring victims’ rights and the
reintegration of offenders. This model focuses on mediation between the victim and
the offender and the restoration of the rights of the victim. Restorative justice models
particularly prioritise extra-judicial conﬂict resolution. The offender is to be
reintegrated by measures that involve the victim, the offender and the wider society.
Mediation, family group conferences and other approaches which strengthen the
bonds with members of the local community are of particular importance in countries that follow this approach (Pruin 2011, p. 1547). The most extensive and
far-reaching efforts towards implementing restorative justice elements have been
made in Belgium and Northern Ireland, but many countries have begun making
improvements by introducing various forms of victim-offender mediation (Austria,
Czech Republic, Germany, Greece, Slovenia and Spain), although the absolute
ﬁgures remain modest (Dünkel et al. 2011, p. 1705).
The neo-correctional model is characterised by increasing the responsibility of
offenders and their parents, closer links with adult courts, focusing on public safety,
lowering the age limit and violating the duty of compensation. The neo-correctional
model is based on the ideology of ‘law and order’. Young offenders are to be made
and held responsible for their behaviour. This ‘responsibilisation’ is not limited to
the offenders themselves, but also extends to their parents, who can in some cases
also be subjected to interventions and measures. Furthermore, behaviour that could
develop into criminal behaviour can be sanctioned. ‘Zero tolerance’ is a frequently
used slogan in this approach and this model sometimes seems to be linked with the
justice model, because both the neo-correctional and the justice approach aim to
approximate adult and juvenile criminal law to a certain degree. Still, there is a
difference between the justice and neo-correctional models: the neo-correctional
model emphasises punitive aims and places the protection of society above the
best interest of the child (which results in more frequent use of deprivation of
liberty), whereas the justice model is related to introducing due process rights and
preserving the emphasis on educational interventions at the same time (Junger-Tas
2006, p. 528; Pruin 2011, p. 1548).
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However, the above-mentioned summative models of youth justice may only
help to understand patterns in the proliferation of policies and procedures and ease
the international debates about recent developments in the ﬁeld of juvenile justice
(Cavadino and Dignan 2007, p. 199; Hazel 2008, p. 23) rather than to clearly
categorise the countries in accordance with the models discussed. This is because
many countries work in more than one direction to deal with juvenile offenders. For
instance, Sweden follows a justice approach if we look at the fact that criminal courts
are competent for sanctioning juvenile offenders. However, in cases when an
offender is referred to the Social Services, ‘welfare’ or ‘participatory; elements
also occur. A similar trend may be noticed in Italy. In Austria (as in many other
countries following the justice model), educational measures play an important role
in the sanctioning practice (and the court has to involve youth welfare agencies), and
in Switzerland (which is generally to be deﬁned as a justice-model system as well)
the Juvenile Justice Law provides protective (or in other words educational) measures which are imposed regardless of an offender’s guilt and can be indeterminate in
duration. In Bulgaria, which can be deﬁned as including many elements of the
welfare model, custodial sanctions have to be conﬁrmed by a criminal court judge
(since 2004), which can be seen as being indicative of procedural safeguards and
thus of elements of a justice approach. In France, a country integrating many welfare
elements, the law reform of 2007 enabled the courts to abstain from mitigating
sentences for recidivist juvenile offenders (this had been obligatory before the
reform, except in extraordinary cases (Pruin 2011, p. 1548).

2 Development of Juvenile Justice in Lithuania
2.1

Juvenile Justice Under Soviet Union Rule

During the Soviet period, juvenile justice in Lithuania followed a similar pattern to
that of other Soviet republics. The Russian Penal Code of 1903 included special
regulations (e.g., on criminal liability) and sanctions (e.g., a special warning by the
judge) for juvenile offenders (Pergataia 2001, p. 8). In 1918, a decree on ‘Juvenile
Affairs Commissions’ replaced the traditional criminal procedure for juvenile
offenders through a more informal procedure (Pergataia 2001, p. 13). These commissions were not only responsible for the treatment of young offenders but also for
those who demonstrated anti-social behaviour. This dominance of the welfare model
in Soviet countries was retained over the years. Similar to Western juvenile legislation of that time following the welfare ideal, the Soviet system did not provide
procedural rights for juveniles who were sent to the juvenile commissions. Many
countries that were later inﬂuenced by the Soviet system (former Soviet republics, as
well as Hungary, Poland, Czechoslovakia, or those belonging to the Republic of
Yugoslavia), had introduced special regulations for juvenile offenders.
This Soviet model was also introduced into Lithuania. In 1967, the Presidium of
the Supreme Council of the Soviet Republic of Lithuania adopted an order
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introducing Juvenile Affairs Commissions which were and acted in the same manner
as in other countries under Soviet inﬂuence. Thus from 1967 until the collapse of the
Soviet Union, the tasks of protecting children and supervising young offenders were
conferred on Juvenile Affairs Commissions. These Commissions were also in charge
of examining legal offences carried out by children under the age of
14 (Beinoravičius et al. 1998, pp. 12–13). Thus, Soviet republics had a dual tracking
system for juvenile cases. Cases where the suspected offender was under the age of
18 were either considered by courts of general jurisdiction or by the local Juvenile
Affairs Commission. In general, Juvenile Affairs Commissions acted as pre-judicial
institutions that could at any time refer the case to a special community court
(‘friendly court’) or to the court of general jurisdiction. Although not technically a
judicial body, Juvenile Affairs Commissions performed a range of judicial functions.
Cases where the offence committed by a child over 14 years of age was considered
grave and/or where the juvenile had been previously sentenced, were tried by regular
courts without being examined in the Juvenile Affairs Commission (Regulations of
Juvenile Affairs Commission 1962).
The procedure used in the Juvenile Affairs Commission differed substantially
from a trial. The preventive mandate of the Juvenile Affairs Commission made the
Commission more focused on determining measures to prevent the child from
committing further crimes rather than on the establishment of guilt (Terrill 2007,
p. 571). In general, the Soviet approach towards offenders in general, including
juvenile offenders, was largely retributive, however, it also had a strong educative
element. As noted by some authors (Piacentini 2004, p. 12; Kurganov 2008, p. 11),
the Soviet faith in the value of correctional work and re-education to raise good
citizens was strong. The behavioural correction was an important aim for juvenile
punishment in Soviet times (Hakvaag 2009, p. 33), even though it was not always
attained. Some researchers, e.g., Rodeheaver and Williams claim (Rodeheaver and
Williams 2005, p. 232) that the orientation of the Juvenile Affairs Commissions was
similar to that of restorative justice, pointing to Juvenile Affairs Commissions’
emphasis on reconciliation. However, besides educational measures, the Juvenile
Affairs Commissions applied law enforcement measures, some of which were even
related to the restriction of liberty (e.g., committing to a special facility).
It should be mentioned that, in the Soviet Union, crime in general was assumed to
be a product of capitalism, and the ofﬁcial doctrine held that crime would disappear
with the establishment of a socialist society. It followed that there was no need to
develop special policies or programmes for handling crime. Correspondingly, the
increase of visible youth crime in the late 1980s and particularly in the1990s was
viewed by many not only as the result of increased poverty and social problems
among a large part of the population, but also as the dark side of capitalism and the
increased inﬂuence of Western-European and American values (Hakvaag 2009,
pp. 31–33).
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Reforming Juvenile Justice After the Restoration
of the Independence of Lithuania

After Lithuania regained independence in 1990, the process of creating a separate
juvenile justice was quite slow. For almost 10 years, i.e., until 1999, no essential
changes were made and juvenile justice, like regular criminal and administrative
justice, was implemented according to the same patterns as in Soviet times.
The reform of juvenile justice started only in 1999 under the initiative of the
UNDP, which instigated the Juvenile Justice Reform starting with the adoption of
the First Juvenile Justice Programme that was designed to strategically change the
entire juvenile justice system. This document instigated the preparation of a juvenile
justice concept. It laid down the main principles for juvenile justice in Lithuania
aiming to establish an optimal network of institutions operating in the juvenile
justice system with the necessary organisational and technical measures and cooperation links, and to strengthen the protection of the interests of minors in both
administrative and criminal proceedings.
The Second National Programme of Juvenile Justice for 2004–2008 was far more
concrete and provided far more detailed instruments to achieve the resocialisation of
minors who had violated the law, to contribute to the reduction of juvenile delinquency, as well as to establish an optimal network of institutions operating in the
system and to continuously improve the training system for justice ofﬁcials and other
staff. Adopted subsequently, the Juvenile Justice Programme for 2009–2013 provided even greater speciﬁcation of instruments to be taken. It aimed at creating
conditions for the targeted, long-term and complex improvement of the juvenile
justice system, focusing more on the development of a differentiated juvenile justice
system, i.e., identifying and implementing measures for the needs of minors in
different risk groups and concentrating more on meeting the rights of offenders
rather than punishing and isolating them. The objective of this third programme was
to create the optimal level of protection for minors in the network of authorities, to
provide for the necessary organisational, technical and cooperation instruments, and
to strengthen the protection of the interests of minors in administrative and criminal
proceedings. It continued the development of the Juvenile Justice System by
targeting the improvement of the long-term comprehensive juvenile justice system,
identifying and implementing more differentiated measures for juveniles in different
risk groups, and improving the quality of social and re-socialisation services.
The Third Juvenile Justice Programme and its preparatory documentation explain
that the main decisive arguments for the need to improve the criminal justice system
for minors were the necessity to improve the skills of ofﬁcers dealing with young
offenders. This approach resulted from a complex study ‘Juvenile Justice in Lithuania’ implemented in 2005, which revealed that almost 40% of minors at risk
believed that the police ofﬁcers they encountered looked intimidating, behaved
harshly, and used physical force. It was therefore clear that importance had to be
given not only to establishing a permanent system of training for staff in the juvenile
justice system and introducing coherent upskilling programmes, but also to
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continuing the search for ways to motivate these workers and improve their working
methods. Second, considering that social workers had been given an essential role in
providing assistance and resocialising juvenile offenders, there was a need to prepare
skilled social workers and social educators. Third, amendments to the criminal
system were to be made in order to adjust the existing criminal justice setup to the
needs of ensuring the protection of minors. Fourth, amendments had to be made
regarding cooperation among the different institutions involved in the implementation of juvenile justice, e.g., police ofﬁcers, prosecutors, child rights protection
ofﬁcers, psychologists, etc. (Resolution No. 1070 of the Government of
Lithuania 2009).
Researchers claim that while all three juvenile justice programmes have achieved
signiﬁcant progress in the juvenile justice system, juvenile justice per se cannot yet
be seen as fully effective. It was noted in the summary of the evaluation of the
2009–2013 Juvenile Justice Programme that a long-term state strategy was needed in
this area to achieve a more humane system taking account of the speciﬁcities related
to the age of minors as well as of their educational needs. Juvenile justice must have
a common value and a scientiﬁc basis; the system of measures applicable to
offenders must operate in a coordinated manner; those working in this system
must acquire a general knowledge of the behavioural peculiarities of minors and
the effectiveness of the measures applied to them; the various legislative acts related
to juvenile justice must be compatible with each other; funds must be consolidated
for common strategic purposes (Justickaja et al. 2015, p. 23; Justickaja et al. 2014,
p. 33). The Third Juvenile Justice Programme was the last to implement the Juvenile
Justice Reform. Since 2013, there have been no national programme-level documents on Juvenile Justice and all amendments to the juvenile justice system are
initiated and enforced in the regular course of legal policy. Nevertheless, statistics do
not conﬁrm that the instruments used to reduce juvenile delinquency in Lithuania are
insufﬁciently effective—according to ofﬁcial data, the number of criminal activities
committed by minors diminished from 5021 in 2004 to 1708 in 2020 (Department of
Statistics 2021). However, these simple statistics do not show that the instruments
used to this end are the most appropriate for children or that they have no other side
effects on their further development. In addition, it should be mentioned that juvenile
delinquency seems to be a latent phenomenon. According to the results of research
carried out by the Law Institute of Lithuania, only 7% of adolescents who declared
they had at some time committed illegal activity had been in contact with the police
(Justickaja et al. 2015, pp. 123–124).
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3 Legislative and Institutional Framework of Juvenile
Justice in Lithuania
3.1

Legislative Framework

The reform initiated in 1999 laid the groundwork for the current system of juvenile
justice in Lithuania. State policy concerning youth crime has been reﬂected in
separate laws (the Law on Fundamentals of Protection of the Rights of the Child,
the Code of Administrative Offences, the Criminal Code, the Law on Minimum and
Average Care of the Child, the Criminal Procedure Code, etc.) and in several
national programmes concerning juvenile delinquency (mentioned above).
Currently, juvenile justice in Lithuania encompasses both administrative and
criminal offences, as well as other antisocial behaviour. It includes not only material
criminal and administrative justice, but also procedural issues (including penal,
administrative and other sanction enforcement), as well as the application of other
social and educative instruments for persons under the age of criminal or administrative liability and for the prevention of deviant behaviour.

3.1.1

Law on Fundamentals of Protection of the Rights of the Child

The Law on Fundamentals of Protection of the Rights of the Child (1996) is the
principal law ensuring the rights of a child. It is based on the general provisions laid
down in the UN Convention on the Rights of the Child (1989) and aims at improving
the legal protection of children within the country through the establishment of
principles defending the rights and freedoms of the child in general, thus bringing the
concept of child-friendly justice into play. The Law on Fundamentals of Protection
of the Rights of the Child provides guiding provisions to be observed in juvenile
justice, as described below.
First, the Law describes the speciﬁc characteristics of a child’s liability and
behavioural control. It lays down provisions relating to the application of discipline
and reformative sanctions to a child, general provisions for the legal liability of a
child, limitation of penalties and types and sizes of sentences given to children,
designation of enforcement measures for the child offender which are alternative to
sentencing, the speciﬁc characteristics of child procedural rights and their guarantees, and the rights of a child whose liberty has been restricted or deprived and their
guarantees. Arrest, deprivation of liberty, or any other restriction of the liberty of a
child, must be substantiated, as short as possible and applied only in exceptional
circumstances. As regards antisocial behaviour, this Law provides disciplinary
measures that can be used by parents or other legal representatives of a child, as
well as by the school administration. According to the Law, parents and other legal
representatives of a child may, according to their judgement, appropriately discipline
the child for avoiding carrying out his duties and for disciplinary infractions, except
for physical and mental torture, other cruel behaviour and the humiliation of the
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child’s honour and dignity. In addition to disciplinary and educative enforcement
measures, such as criticism, reprimand and severe reprimand, appropriate evaluation
of behaviour and other enforcement means established by law may be applied to a
child for violations of regulations concerning the internal order of teaching and
educative (care) institutions.
Second, the Law describes parental rights and responsibilities when a child is in
conﬂict with the law. The Law lays down a special provision specifying that parents
or other legal representatives of a child and, in their absence, the institution for
Protection of the Rights of the Child, must be informed without delay about the
child’s detention, arrest, or any other form of restriction or deprivation of liberty.
When deprived of liberty, a child shall have the right to maintain ties with the parents
(legal representatives), other family members, relatives and those close to him,
through correspondence and encounters with them (except for speciﬁc cases listed
in the Law, when this might negatively affect the child).
Finally, the Law describes the rights of a child in conﬂict with the law. A child
who has been detained or arrested shall have the right to immediate legal or other
type of required assistance and shall also have the right to challenge before the court
the legality of the restriction or deprivation of his liberty. Upon restriction or
deprivation of a child’s liberty, other rights (right to education, and physical, mental,
spiritual and moral development) that are not directly linked with the restriction or
deprivation of liberty may not be restricted.

3.1.2

Criminal Liability of Minors: Basic Features

Article 40 of the Convention on the Rights of the Child requires countries to “seek to
promote the establishment of laws, procedures, authorities and institutions speciﬁcally applicable to children alleged as, accused of, or recognized as having infringed
the penal law”. This provision is very broad and leaves countries with a wide range
of possibilities for how the legislative and institutional framework of juvenile justice
could be arranged.
In practice, many European countries opt for speciﬁc criminal laws regulating the
liability of minors (e.g., Austria, Belgium, Croatia, Cyprus, Czech Republic,
England and Wales, France, Germany, Ireland, Italy, Kosovo, Portugal, Scotland,
Serbia, Spain and Switzerland). Other countries do not have speciﬁc criminal laws
for minors, but have special regulations within their criminal codes. These regulations are mostly assorted into special sections (e.g., the Netherlands, Northern
Ireland, Romania and Russia). Finally, some countries provide special laws for
juvenile offenders which deal only with special aspects of juvenile justice. For
example, in Estonia, the Juvenile Sanctions Act provides an alternative system of
sanctions for minors while all other provisions concerning criminal proceedings
against juveniles are fully embodied in the Code of Criminal Procedure that applies
to both juvenile and adult offenders (Ginter and Sootak 2011, p. 407).
Lithuania falls into the second group of countries as mentioned above, i.e., the
Criminal Code provides a different regime or liability for minors from that applied in
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general and hence includes a separate chapter (Chapter XI) dedicated to the peculiarities of the criminal liability of minors. The Criminal Code deﬁnes what acts are
held to be criminal, provides penalties and reformative sanctions for minors and
establishes conditions for criminal liability and circumstances eliminating criminal
liability or releasing from penalty. The provisions on juvenile criminal liability
established in the Criminal Code focus on educating young people, integrating
them into society and changing their lifestyles. In all cases, the aim is to adjust
criminal liability to the age, social maturity, response to external inﬂuences etc. of
young people. In this regard, the Code seeks to eliminate the causes of illegal
behaviour, develop personality and individualise punishment.
The age from which a minor can be held liable for criminal offences in Lithuania
is rather high in comparison with other countries.1 In Lithuania, for most serious
crimes (murder, rape, serious impairment of health, robbery, theft, etc.2) criminal
liability is established for persons from the age of 14. For the other criminal offences,
criminal liability starts from the age of 16. In practice, this leads to the application of
criminal law to the majority of juvenile offenders under the age of 16. The reason is
that most offences that are typical of juveniles (e.g., theft, robbery) bring criminal
liability to juveniles under 16 years of age, therefore, the application of criminal
liability to children under the age of 16 has become the rule rather than the exception
(Sakalauskas 2011, p. 880).

3.1.3

Procedural Aspects of the Criminal Liability of Minors

Unlike the Criminal Code, which accumulates all provisions relating to the liability
of minors in one chapter, the Code of Criminal Procedure of Lithuania disseminates
provisions relating to minors throughout the whole text. It provides some peculiarities for minors during the procedure; however, the provisions are so episodic that it
is impossible to make a clear generalisation of them.
Article 53 of the Code of Criminal Procedure speciﬁes that a criminal procedure
where a child is suspected of committing a criminal act must be conducted in the
presence of a defence attorney (an advocate). Parents or other legal representatives of
the child, a caretaker and a representative of an institution protecting the rights of the
child must also be present, in circumstances speciﬁed by law. Further, this article

1

For example, in England/Wales, Northern Ireland and Switzerland, the age of criminal responsibility is 10, followed by Ireland, the Netherlands, Turkey and recently Scotland (12 years of age)
and then France (13 years of age). In Belgium, Lithuania, Poland, Portugal, Russia and Ukraine the
minimum age for the criminal responsibility of juveniles is higher: in Belgium, the age limit of 18 is
the highest in Europe, and reﬂects the consistency in the application of the welfare approach. In
Belgium, an offending juvenile or child is viewed as an expression of problematic social situations
that indicate the juvenile’s need for state care, protection or education (Cipriani 2009, p. 4; Pruin
2011, p. 1561).
2
The full list of crimes incuring criminal liability from the age of 14 is laid down in Article 14(2) of
the Criminal Code.
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states that a child shall not be subjected to any physical or mental coercion and shall
not be forced to testify against himself, his parents and other family members or to
admit his guilt. In examining cases of violations of the rights of the child, the court
must observe all process regulations and speciﬁcs relevant to the child. While setting
a sentence or penalty for a child, it is important to take account of the child’s age,
personality characteristics, living and educative conditions and other circumstances
speciﬁed by law.
The Code of Criminal Procedure provides the following peculiarities as regards
procedural rules relating to minors in comparison with procedural rules for adults:
– mandatory representation rule. When the accused is a minor, the participation of a
lawyer is necessary (Article 51(1)(1) of the Code of Criminal Procedure). The
waiver of a lawyer by a minor is not binding on a pre-trial ofﬁcer, a prosecutor or
court when, due to the complexity of the case, there are doubts about the
possibility of the minor defending himself (Article 52 of the Code of Criminal
Procedure).
– in line with the provisions of the Law on Fundamentals of Protection of the Rights
of the Child, it is prohibited to publish data relating to minor offenders (Article
177 of the Code of Criminal Procedure);
– although in general court hearings are public, there is an exception in Article
9(3) of the Code of Criminal Procedure stating that in cases involving a minor
accused the court hearing may be closed;
– the Code of Criminal Procedure provides a list of suppressive measures that may
be used seeking to ensure the participation of the accused in the trial. In respect of
minors, a special suppressive measure – commitment to parents, guardians or
other natural or legal persons taking care of the child (Articles 120(2), 138 of the
Code of Criminal Procedure) is established;
– the maximum period of detention (as a suppressive measure) of a minor may not
exceed 12 months, whereas the detention of an adult may last up to 18 months
(Article 127(2) of the Code of Criminal Procedure);
– restrictions on obtaining access to pre-trial investigation information apply in
cases when an accused is a minor (Article 181(6)(1) of the Code of Criminal
Procedure);
– upon the request of participants in the procedure or the pre-trial investigation
ofﬁcial, or the prosecutor, or upon the initiative of the pre-trial judge, a representative of a child rights protection institution or a psychologist who help to
interrogate the minor considering his social and psychological maturity (Articles
188(5), 272(4) of the Code of Criminal Procedure), participates in the
proceedings.
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Administrative Liability of Minors

The Code of Administrative Offences (2015) establishes liability for various administrative offences, administrative penalties and functions of related institutions. It
contains a separate chapter on juvenile justice.
Minors are subject to the same administrative sanctions as adults; however, in
the process of imposing a sanction, the age, personality, care conditions, etc. of the
minor must be taken into account. If a ﬁne is imposed by administrative order, the
ﬁne should up to half of the amount of the ﬁne established for particular offences
(Articles 42-22 of the Code of Administrative Offences). The Code of Administrative Offences provides that a minor who is being investigated has the right to have a
representative in the administrative proceedings (Article 584). Where a child is
suspected, the case can be heard in a closed hearing (Article 570(2)), the case
documentation can be kept undisclosed to the public (Article 570(5)), and the
parents or legal representatives must be informed if the child has been deprived of
liberty (Articles 596(1) and 597(8)).

3.1.5

Compulsory Educational Measures

Lithuania, together with a small number of European countries including Estonia,
Latvia and Denmark, provides compulsory educational measures (including custodial options) which can be applied to children under the age of 18, and even under
the age of criminal responsibility if the young person has behaved anti-socially
(Pergataia 2001, p. 218). In Lithuania, the Law on the Minimum and Average Care
of the Child (2007) establishes measures applicable to juveniles guilty of breaches of
the law that do not amount to administrative or criminal offences.
The law provides for two types of measures: minimum and average. The main
difference between the two is that minimum measures seek to keep children in their
usual environment without removing them from their parents or other legal representatives. These measures could be, for example, the obligation to consult a
psychologist or other specialist (possibly on a regular basis) or undergo medical
treatment, to participate in group out-of-school educational, cultural or sports activities (e.g., with children of the same age), to continue their education, or to participate in other socialising activities, etc. The main average care measure is the
placement of a child in a resocialisation centre.
According to the provisions of the Law on the Minimum and Average Care of the
Child, minimum measures of childcare could be imposed on a child who commits an
act with the elements of a criminal act, criminal or administrative offence but is
under the legal age of responsibility set out in the Criminal Code or the Code of
Administrative Offences. This law also imposes measures upon a child who commits
an administrative offence, but, under the provisions of the Code of Administrative
Offences is not liable to an administrative penalty, or whose behaviour is detrimental
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and harmful to other people but local community efforts are insufﬁcient to effect
positive changes in the child’s behaviour.
Finally, the measures mentioned may be applied in respect of a child who does
not permanently attend compulsory education programmes (or does not attend
school). These measures may be imposed only when a school has exhausted all
possibilities for the provision of educational assistance stipulated in the Law on
Education. Pursuant to the Law, responsibility for executing minimum care measures is attributed to school and municipal child welfare commissions.

3.2

Institutions Working with Children in Conﬂict
with the Law

In European countries, specialised juvenile justice laws often coincide with authorities specialising in cases of juvenile offenders. In many European countries (Austria, Bulgaria, Croatia, Cyprus, Czech Republic, England/Wales, France, Germany,
Greece, Hungary, Italy, Ireland, Kosovo, Netherlands, Serbia, Slovenia, Spain,
Switzerland and Turkey) there are special criminal youth courts and/or judges who
decide in cases involving juvenile offenders. The youth courts differ considerably
from the adult criminal courts, and the judges are—more or less—specialised. In
Poland, the family court is responsible for juvenile offenders as well as for juveniles
in need of care. Similarly, courts with double responsibilities (competent to rule on
the need for care in civil/administrative cases and having jurisdiction in criminal
cases involving minors) can also be found in Portugal and Belgium.
In countries that do not have separate criminal laws governing criminal liability
and criminal procedure in respect of minors, general adult courts are competent in
most cases to decide on juvenile offenders (e.g., Denmark, Estonia, Finland, Latvia,
Romania, Slovakia, Sweden and Ukraine) (Gensing 2011, p. 1613). There is no
formal specialisation of judges in such cases.
In Lithuania, all cases relating to criminal juvenile justice are tried in courts of
general competence and the pre-trial examination procedures are subject to the
general pre-trial institutions (police, prosecutors, etc.). As regards the specialisation
of prosecutors, current Recommendation Rules of the Prosecutor General of the
Republic of Lithuania for Specialisation (Order of the Prosecutor General 2012)
applies only to prosecutors interrogating minor witnesses and victims, and no
specialisation is required for the interrogation of minor offenders.
Similarly, although the idea was expressed in the Juvenile Justice Programmes
mentioned above, in Lithuania there are no mandatory training requirements qualifying lawyers to assist or represent a minor in criminal proceedings. Moreover, there
are no speciﬁc requirements for training legal aid providers who work with minors.
Each lawyer can choose training proposed by the Bar Association or other institutions considering his or her own interests. Nevertheless, there is very little training
related to the representation of children in criminal proceedings. Some
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(non-periodic) seminars or conferences are organised by research institutions, children protection institutions or non-governmental organisations but there is no
obligation for lawyers to attend these events (LA Child 2020, p. 19).
In most European countries, the involvement of welfare agencies or persons with
knowledge and experience in social work, education science or psychology is
usually provided at the preliminary investigation stage of the proceedings. These
institutions or ofﬁcers usually provide support to the accused and produce reports on
the accused person’s personality, family, and social background as well as evaluations on the adequacy or necessity of certain sanctions in each individual case. In
general, they are also responsible for implementing certain interventions and measures and for the aftercare support promoting social integration (Gensing 2011,
p. 1631). Different authorities and ofﬁcers participate in the proceedings and provide
support to juveniles. In many countries, minors are supported by representatives
from the social services of the court or similar institution (Austria, Belgium, France,
Germany, Greece, Italy, Scotland) or social services of a general nature (Denmark,
Netherlands, Northern Ireland, Portugal, Slovenia, Spain, Croatia, Cyprus Czech
Republic), probation services (Finland, Kosovo, Romania, Hungary, Ireland), or
other institutions, e.g., Youth Offending Teams in England and Wales, Family
Diagnostic-Consultative Centre in Poland (together with probation service), Guardianship Authority in Serbia, etc. (Gensing 2011, p. 1632).
In Lithuania, where a minor is involved in the criminal proceedings, the participation of child rights protection ofﬁcers or psychologists is foreseen. Under Articles
188 and 272 of the Code of Criminal Procedure, upon the request of participants in
the trial or at the initiative of the court, a child rights protection ofﬁcer or a
psychologist may be invited to the interrogation of an accused under 18 years to
help to interrogate the minor taking account of his social and psychological maturity.
In practice, in the course of criminal proceedings, the rights and interests of minors
are actively ensured by psychologists. The regulatory acts require minors to be
questioned in a separate room during the interrogation and to be interviewed
exclusively by psychologists who can ensure that the questions posed by the
participants in the process are speciﬁc, precise and understandable to the children
(LA Child 2020, p. 23). No special authorities or ofﬁcers participate in juvenile
administrative procedures: all minors are brought before the same pre-trial institutions and courts that are used in general administrative procedures.
It should be noted that, outside the scope of administrative and criminal liability,
the juvenile justice system includes other special educational institutions such as
child socialisation centres established under the Law on the Minimum and Average
Care of the Child, which are specialised public secondary schools providing average
care of the child, as well as child day centres, which are public entities providing
services for the minimum care of a child. As regards children up to the age of
criminal and administrative liability, the administrative director of the municipality
of residence of the offender is the competent authority to decide upon the application
of minimum and average care measures. He may impose a measure provided for in
the Law on the Minimum and Average Care of the Child after having received a
proposal from the Child Welfare Commission.
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The Law on the Minimum and Average Care of the Child and the Law on
Education establish child welfare commissions (operating in every school) which
aim to organise and coordinate preventive work and educational assistance, to create
a safe and favourable environment for the development of the child, and to perform
other functions related to the welfare of a child. At the same time, there is a
municipal child welfare commission, which is responsible for the coordination of
related work in the municipality (Indrasiene and Merfeldaite 2012, pp. 2–3).

4 Recent Developments in the Status of Young Offenders
in Criminal Procedures
For quite a long time, the protection of a child in criminal procedures was regulated
very differently depending on the minor’s procedural status (i.e., victim, witness, or
suspect/accused). For example, regarding minors in pre-trial procedures, a separate
order was dedicated to interviewing rooms where all minors, including victims,
witnesses, suspects and accused should be interviewed; however, a separate procedure was not provided for interviewing suspected and accused minors in courts.
Moreover, the same recommendations were applicable only in respect of victims and
witnesses (Prosecutor General 2009). In 2016, seeking to implement a new provision
of the Code of Criminal Procedure on the evaluation of the special needs of victims,
the Prosecutor General adopted recommendations that were used only in respect of
victims (Order of Prosecutor General 2016). Other major changes in child protection
in the execution of justice were focused mainly on enhancing the protection of
victims and witnesses.
While the rights of child victims and witnesses were enhanced, the situation
regarding representation, qualiﬁcation to receive legal aid, and interviewing in
respect of suspected or accused minors had not changed in essence from 2002,
when the Criminal Code was adopted. The Code of Criminal Procedure relating to
the protection of minors in criminal procedures was amended only with a view to
implementing the related directives of the European Union. In 2003, the number of
interviews of minors was reduced by a provision that a pre-trial judge can interview a
minor victim or witness only upon the existence of particular conditions. In 2007,
protection measures were provided in order to avoid any direct meeting of a victim
or a witness with the suspect or the accused, and to provide testimony in their
absence. In 2014, implementing the Directive on combating the sexual abuse and
sexual exploitation of children and child pornography (Directive 2011/93/EU 2011),
the Code of Criminal Procedure was amended to provide that in criminal court
procedures a child victim may be interviewed without the participation of the
accused and other participants in the procedure except for a representative from
the State Child Rights Protection Service or a psychologist, and during the interview
of a minor victim in pre-trial procedures a sound and video recording must be made.
In the same year, for the purpose of implementing the Directive on preventing and
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combating trafﬁcking in human beings and protecting its victims (Directive 2011/36/
EU 2011), the Code of Criminal Procedure was supplemented with a provision that
when a minor victim or witness must be repeatedly interviewed, the interview has to
be performed by the same person. In 2015, implementing the Directive establishing
minimum standards on the rights, support and protection of crime victims (Directive
2012/29/EU 2012), amendments were made clearly stating that minor victims and
witnesses may be summoned to court proceedings only in exceptional cases and that
during the pre-trial investigation they have to be interviewed in specially adapted
premises. An evaluation of the special needs of minor victims and witnesses must
also be concluded.
In this regard, the amendment of the Code of Criminal Procedure of July 2019
was a major step forward in strengthening the protection of minor suspects and
accused in criminal procedures. The amendment was implemented the Directive on
procedural safeguards for children who are suspects or accused persons in criminal
proceedings (Directive 2016/800 2016).
First, this amendment includes the right of a minor suspect or accused to be
accompanied by a parent or other legal representative not only in court, but also at
other stages of the criminal proceedings, together with the rights of parents and other
legal representatives to receive the relevant information on the proceedings. The
necessity of improving the representation of accused and suspected minors has been
constantly reiterated in research studies (Kavoliunaite-Ragauskiene 2016,
pp. 14–15). The provisions of the above-mentioned directive implemented in the
Code of Criminal procedure provide the possibility of participating in the proceedings and receiving information related to the process not only to parents or other
formally appointed legal representatives, but also to another adult designated by the
child concerned and recognised by the competent authority. These amendments were
instigated by cases where it was not possible to provide that information to the holder
of parental responsibility due to failure to contact the holder of parental responsibility or when his or her identity was unknown. This provision gives better protection
for the rights of the most vulnerable minors whose formal legal representatives do
not properly fulﬁl their duties to the children.
Second, the implementation of the directive brought into the Code of Criminal
procedure the requirement to carry out an individual assessment of minors taking
account of the speciﬁc needs of children concerning protection, education, training
and social integration. In fact, in 2016, as part of the Code of Criminal Procedure
provision on the assessment of the victims’ special protection needs, the ProsecutorGeneral had already adopted recommendations on the assessment of the special
protection needs of victims, limited to the protection of victims’ rights (Order of
Prosecutor General 2016). The recent amendments of the Code of Criminal Procedure (introduction of a new Article 189(1)) implement the requirement of the
directive to carry out an individual assessment of a suspected or accused child in
which the special needs of children in the ﬁelds of protection, education, training and
social inclusion must be considered. To this end, children who are suspects or
accused in criminal proceedings are assessed individually. In particular, the individual assessment takes account of the child’s personality and maturity, economic,
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social and family environment, and any speciﬁc vulnerabilities that the child may
have. The ﬁndings of the individual assessment of the minor have to be considered
when selecting pre-trial and other procedural coercive measures against the minor,
when deciding on the termination of the pre-trial investigation or the transfer of the
case to a court, when organising the actions of the proceedings with the minor
suspect or accused, when deciding on the imposition of measures of punishment and
its criminal or educational effect on the minor. The individual assessment must be
carried out at the earliest appropriate stage of the proceedings before the indictment
is issued. It is important that the individual assessments be made with the close
involvement of the child. They must be carried out by qualiﬁed persons and, if
necessary, in the presence of the holder of parental responsibility or another appropriate adult and/or specialist in the ﬁeld. It is stated that if the circumstances on
which the individual assessment is based change signiﬁcantly, the individual assessment has to be renewed throughout the criminal proceedings.
Third, the amendments discussed create the obligation to make an audio-visual
recording of the questioning of minor suspects and accused at the pre-trial investigation stage. To ensure adequate protection for these children, the directive requires
an audio and video recording of the questioning by the police or other law enforcement authorities to be made only where this is proportionate and in the best interests
of the child, taking into account, inter alia, the presence of a lawyer and the
deprivation of liberty of the child. Lastly, the Law on the Execution of Arrests
(1996) implemented the same directive with amendments to ensure the right to a
repeated medical examination and the right of minors to be detained separately from
adults.
The implementation of this directive is a further step in recognising and strengthening the rights of the child in criminal proceedings. Proper implementation of the
new provisions should ensure that children who are suspects or accused persons in
criminal proceedings can understand and follow those proceedings and are able to
exercise their right to a fair trial, and at the same time should prevent children from
re-offending and foster their social re-integration (Recital 1). In particular, such
children must be informed of their rights in simple and accessible language, must be
adequately represented and normally be accompanied by a person holding parental
responsibility.

5 Concluding Remarks
As in all countries, juvenile justice in Lithuania is constantly developing. Only a
decade ago the Lithuanian juvenile justice system could be attributed to the ‘model
of justice’ with a noticeable ‘neo-correctional’ trend. The approach was grounded on
the argument that emphasis was placed on the responsibility (not needs) of minors,
and it was more focused on acts and behaviour than on personality. The system had
formed a relatively strict legal and organisational environment of punishment, with
little focus on the needs and personality of the young person. Nevertheless, the
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analysis of the recent developments in juvenile justice demonstrates the shift away
from this kind of model.
Procedural guarantees for young offenders in Lithuania were envisaged and
repeatedly highlighted in reports and research studies but nevertheless progressed
slowly, although the protection of minor victims and witnesses was substantially
strengthened. It was only in 2019, upon the transposition of the requirements of
Directive 2016/800/EU on procedural safeguards for children who are suspects or
accused persons in criminal proceedings, that the necessary legislative amendments
to substantially improve the rights of suspected and accused children were brought
into effect; hopefully, they will be further elaborated.
Indeed, the recent developments in the Code of Criminal Procedure and related
laws strongly suggest two main directions for juvenile protection. First, the introduction of educative measures (minimum and average care measures, involvement
of the closest environment (parents/representatives, teachers, etc.)) into the education of a young person in conﬂict with the law and guiding him or her to correct the
behaviour using educative methods clearly constitutes a further step towards the idea
of the restorative model. Second, several newly introduced instruments are indicative of the strengthening of the child’s rights, moving the child from the role of a
passive observer in the proceedings to that of an active and empowered participant.
This development is based not only on the provision of special rights for a child in
proceedings (to introduce another representative more appropriate to him or her, the
possibility to receive information, etc.), but also on the need to regard the individual
needs of a child—participation of a psychologist in interviews, separation from
adults in detention, assessment of individual needs, all of which is of major importance for empowering a child to be a rightful participant in the proceedings.
These features thus support the idea that juvenile justice in Lithuania is moving
away from emphasis on the ‘correction and restoration of justice’ model towards
restorative and welfare justice. However, it should be remembered that this is only
the start of introducing the above models, and additional efforts are needed to
properly embed them into juvenile justice practice. For example, the individual
assessment bears the risk of ‘objectivising’ the child, as the automatic use of
questions in individual assessments might ﬁnally end up by categorising the child
in terms of the justice model. It is critically important to use the individual assessment in a way that facilitates hearing and understanding the child, perceiving the
individual features and peculiarities that might be useful for taking the most appropriate decision and avoiding harm to the child and society. Therefore, one of the
most important tasks for the further development of child-friendly justice in Lithuania is to enhance the inclusive, individualised and empowered participation of
minors in juvenile justice.
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The Dignity of Punishment: Vulnerable
Prisoners’ Rights in Lithuania
Simonas Nikartas and Liubovė Jarutienė

Abstract This chapter discusses the existing challenges in securing the rights of
prisoners in Lithuania. In the European context, Lithuania is known for its large
number of prisoners, strict criminal policy and difﬁculties in ensuring the rights of
vulnerable groups. The authors of this chapter discuss cultural, legal and
organisational obstacles that hinder the effective resolution of long-standing
human rights problems in Lithuanian prisons. The chapter focuses on human rights
issues such as the negative impact of criminal subculture, the rights of speciﬁc
groups of vulnerable prisoners (prisoners with substance abuse problems, mental
disorders and disabilities) and the right of prisoners to maintain contact with their
relatives. These aspects have been selected taking into account the human rights
problems in Lithuanian prisons highlighted in scientiﬁc research, decisions of the
European Court of Human Rights and national courts, reports of the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment and national human rights institutions and organisations.

1 Introduction
In Lithuania, despite signiﬁcant economic, social and political progress during the
thirty years of independence, the system of imprisonment has remained similar to
that of the Soviet period. According to Lithuanian researchers, Lithuania is
characterised by repressive and irrational criminal policy (Sakalauskas et al. 2019;
Sakalauskas 2014; Fedosiuk 2012) which is evidenced by the highest number of
prisoners in the European Union, a ﬁgure that has changed little for decades.1 In
Lithuania, offenders are sentenced to long prison terms, with an average duration of
about 3 years (Sakalauskas et al. 2019, p. 19). Throughout the 30 years of
1

In 2018, the rate of prisoners in Lithuania was 232 per 100,000 inhabitants (Eurostat 2020).
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independence, in cases of the European Court of Human Rights (hereinafter referred
to as the ECtHR) and the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (hereinafter referred to as the CPT),
the Lithuanian state has been portrayed as a ‘recidivist’ of human rights violations in
prisons.2
Although some progress in improving prison conditions has been made in recent
years, fundamental reforms of the prison system have not been implemented. The
current system is still dominated by the Soviet prison model, which is characterised
by dormitory-style detention, permeated by subcultures of convicts, thus creating
‘fertile ground’ for human rights violations. We presume that, in this harmful prison
environment, the socially, economically and physically weaker inmates suffer the
most. Therefore, this chapter starts by examining the context of the subcultural
prison environment, which we consider a root factor of the vulnerability of most
prisoners. Then the chapter covers the existing challenges in securing the rights of
speciﬁc groups of vulnerable prisoners, such as those with substance abuse problems, mental disorders and disabilities. We also discuss an important problematic
aspect of human rights in Lithuanian prisons that has been little studied in research
literature—prisoners’ rights to contact their family members.3

2 Subcultural Context of Prisoner Vulnerability
As noted by Vaičiūnienė and Tereškinas, “in Lithuanian prisons, the universal
inmate code, or prison subculture that consists of a hierarchical structure, unwritten
prison rules (‘poniatia’ in Russian), and a criminal jargon borrowed from the Russian
language, is still the essential regulatory element of convicts’ daily lives and
interactions” (Vaičiūnienė and Tereškinas 2017, p. 660). Research on the subculture
of prisons abroad and in Lithuania shows that violence is an integral part of the daily
social environment of prisoners, and an essential element of the subculture,
supporting the hierarchy of prisoners and the subcultural norms regulating their
relations (Gasparyan et al. 2018; Vaičiūnienė and Tereškinas 2017; Vavokhine
2004; Petkevičiūtė 2010, 2015; Petkus 2006). As a result of this violence and
humiliation, prisoners experience physical and mental suffering, which raises the

In making this statement, we take into account the fact during ﬁve visits of CPT similar ﬁndings
were made regarding human rights violations in Lithuanian prisons: ill-treatment of ofﬁcials and
violence between convicts (humiliation, harm, etc.), overcrowded prisons, small living spaces, poor
prison conditions, low employment of convicts, architecture and management of prisons, which
allow the development of a criminal subculture of convicts (CPT, 2001, 2006, 2011, 2018).
3
Our focus on these aspects of prisoner rights does not mean that there are no other important
human rights issues in prisons. For example, according previous research that problematic areas of
human rights in Lithuanian prisons are physical conditions of detention (Nikartas 2013), the right to
release of life prisoners (Kūris 2018; Nikartas and Čepas 2014), ill treatment (CPT Lithuania 2011,
2018). However, we selected those areas that were less analysed in previous publications.
2
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question as to whether the intensity of the suffering caused by the subculture exceeds
the minimum level of suffering that is considered unavoidable in the execution of a
custodial sentence.4
Prisoner subculture is characterised by a caste system in which the ‘strong’ rule
the weak according to unwritten rules. Prisoners belonging to lower castes experience mental and physical violence, restrictions on their freedom, poorer living
conditions and even slave labour (GYLA and EHRAC 2020; CPT Lithuania 2019,
p. 13; Gasparyan et al. 2018).5 This system of subcultural rules distorts the aims and
meaning of ofﬁcial rules. For example, in the subculture, it is forbidden to complain
to, or cooperate with, ofﬁcials (Vaičiūnienė and Tereškinas 2017; Petkevičiūtė 2015;
Petkus 2006). Therefore even a prisoner who is experiencing violence will not
inform the ofﬁcial prison authorities about it.6
Prisoners belonging to higher caste hierarchies avoid performing ‘dirty work’
(e.g. violence against other prisoners, smuggling, trafﬁcking in drugs and other illicit
substances, direct violence against other prisoners) by delegating it to members of
the lower caste. This situation distorts the system of disciplinary penalties, as it is
often not the organisers of the disciplinary breach or offence who are punished, but
inmates belonging to a lower position in the hierarchy, who have been forced
(or ordered) to commit the violation.
The subculture of prisons in post-Soviet countries is characterised by the forced
inclusion of all prisoners. Even those who refuse to obey the rules of the subculture
are assigned to a speciﬁc lower caste of the hierarchy (in Lithuanian prisons they are
nicknamed ‘elephants’) (Petkevičiūtė 2015) and experience pressure and persecution
from prisoners who support and encourage the subculture.
Thus, it can be argued that subculture not only involves the suffering of a person
as a result of violence by other prisoners. The unwritten rules of the subculture also
restrict a convicted person in his or her choices, including to serve their sentence
4

The ECtHR recognizes that a certain level of suffering in the execution of a custodial sentence is
inevitable. The Court assesses the violation of the right not to be subjected to torture or to cruel,
inhuman or degrading treatment or punishment (Article 3 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms) in cases where the necessary level of
imprisonment is exceeded. As a general rule, the ECtHR considers such ‘excess’ to be violence
against prisoners (Aksoy v. Turkey (1996); Selmouni v. France (1999); Česnulevičius v. Lithuania
(2012)), degrading physical conditions of detention (eg small cell space, poor ventilation, heating,
sanitation, etc.) (Karalevičius v. Lithuania (2005); Peers v. Greece (2001); Savenkovas v. Lithuania
(2008)), lack of hope for release (Vinter and Others v. The United Kingdom (2013); Murray
v. Netherlands (2013); Matijošaitis and others v. Lithuania (2017)).
5
The delegation was again inundated with allegations of prisoners having been subjected to
violence (including violence of a sexual character and forcing fellow prisonersto perform slave
labour) from the members of informal prisoner hierarchies, whose power was reportedly linked with
the omnipresence of illicit drugs and alcohol (as well as mobile telephones and dangerous objects
including bladed weapons) and facilitated by a very low prison staff presence (as well as, at least to
a certain degree, staff collusion and corruption).
6
Cases where the convict refuses (probably due to the inﬂuence of the subculture) to report the
violence used against him are also disclosed in ECtHR cases, such as Česnulevičius v. Lithuania
and Tautkus v. Lithuania.
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fairly and pursue goals of re-socialisation. For example, subcultural rules prohibit a
prisoner from working and participating in re-socialisation programmes and activities (Petkevičiūtė 2015; Petkus 2006), because such activities are considered as
cooperation with prison staff.
Thus, subculture is an alternative system of rules that contradicts the purposes of
punishment. Obedience to these rules is not compatible with the purposes of the
sentence and social rehabilitation. The CPT draws a similar conclusion when
assessing the problem of criminal subculture in Moldovan prisons:
The CPT considers that, in these circumstances, any idea of rehabilitation is derisory, and the
deterrent effect of a prison sentence is practically lost. Apart from contributing to an unsafe
environment in prison, such a state of affairs perverts the purpose of imprisonment and the
role of a prison system. (CPT Moldova 2018, p. 9).

It is important to mention here the case-law of the ECtHR, which states that
punishment cannot interfere with the objectives of re-socialisation and that a state
has a positive duty to ensure appropriate conditions of detention for the
re-socialisation (reintegration into society) of a person (Murray v. the Netherlands
((2013), Matijošaitis and others v. Lithuania (2017), Vinter and Others v. The
United Kingdom (2013)). For example, in the case Murray v. the Netherlands
(2013) the ECtHR recognised the failure to ensure the conditions for
re-socialisation to be in breach of Article 3 of the European Convention on
Human Rights (ECHR):
The statement of the Grand Chamber in this paragraph is quite assertive: the State will have
complied with its obligations under Article 3 “when it has provided” for conditions of
detention, facilities, measures and treatments capable of enabling a life prisoner to reintegrate himself or herself into society, and this obligation is independent from the prisoner’s
willingness to make use of those facilities, measures and treatments.

Thus, it can be assumed that the passivity and/or inaction of the state in reducing the
inﬂuence of the prisoner subculture could be assessed as a breach of the duty to
create appropriate conditions for resocialisation and social integration. Accordingly,
the question arises as to whether states whose penal systems tolerate and/or support
subculture, violate the human right to be detained in digniﬁed and non-degrading
conditions (Article 3 of the ECHR). This statement can be supported by CPT reports
and studies, which reveal that prison administrations may tolerate and support
criminal subculture or do not take sufﬁcient action to address this issue (CPT
Lithuania 2019; CPT Moldova 2018; Gasparyan et al. 2018; Vaičiūnienė and
Tereškinas 2017; Vavokhine 2004).
It should be noted that both international and national legislation pay little
attention to protection from the inﬂuence of subculture. For example, European
Prison Rules (2006) do not even mention the phenomenon of subculture.7 The issue
is given more attention in the CPT's reports (especially in post-Soviet countries), in
7

It should be noted here that international documents pay considerable attention to the protection of
prisoners from physical violence. However, as discussed in the chapter, the phenomenon of
subculture is much broader, and violence is only one of the consequences of subculture.
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which the CPT notes human rights violations caused by criminal subculture (CPT
Lithuania 2019, 2011; CPT Moldova 2018; CPT Ukraine 2014) and provides
recommendations to the countries visited. The recommendations include such measures as an abandonment of the dormitory model and building or modernizing
prisons in its stead, the isolation of prisoners who support subculture and have a
negative inﬂuence on other inmates, the introduction of security measures, and the
training of prison staff. However, there is a lack of general international standards
related to safeguarding from criminal subculture in prisons. More detailed recommendations can be found in study reports, such as the CPT’s study “Baseline study
into Criminal Subculture in Prisons in the Republic of Moldova” (Gasparyan et al.
2018), which, again, provides more country-speciﬁc recommendations.
Again, in Lithuania, despite the high relevance and scale of the problem, the
criminal subculture in prisons is not mentioned in any legal regulation—neither the
Penitentiary Code nor other legal documents directly addressing the issue. The lack
of attention to this fundamental problem is surprising. Such a situation can be
illustrated by the character of the emperor from the Hans Christian Andersen tale
“The Emperor’s New Clothes”: everyone sees that the emperor does not wear
clothes, but no one wants to admit it publicly.
Some attention is paid to the problem of subculture in Lithuania in the policy
documents of the penitentiary system. For example, Lithuanian prisons say they are
currently implementing a programme for the prevention of manifestations of criminal subculture in places of deprivation of liberty (Prison Department 2009). However, this document establishes only general goals, objectives and principles for the
prevention of subculture. The programme does not have a speciﬁc plan of measures
to achieve its goals and objectives. Detailed data on the implementation of this
programme is also not publicly available. Some reports of the Department of Prisons
under the Ministry of Justice of the Republic of Lithuania only mention that such a
programme exists and is being implemented, but do not provide information on
which speciﬁc measures have been implemented and the results of their implementation (Prison Department 2012). Meanwhile, the Prison Department reports of the
last few years do not mention the implementation of this programme at all (Prison
Department 2017–2020). This raises doubts as to whether, in practice, this
programme is being applied.
Information on measures to prevent subcultural manifestations can be found in
the activity plans and reports of some prisons. As can be seen from these reports, the
prevention of criminal subculture includes measures such as: interviewing newly
arrived convicts; holding lectures for prisoners and seminars for ofﬁcials; responding
to convicts’ ‘complaints or other information on degrading treatment or other actions
related to convicts’ criminal subculture; reducing the size of local sectors, and
applying disciplinary measures (Pravieniškės Correctional House 2012–2020;
Marijampolė Correctional House 2013–2020; Alytus Correctional house
2014–2020).
One of the main measures taken in the ﬁght against subcultural manifestations in
recent years has been the application of disciplinary sanctions, including the transfer
of offenders to disciplinary groups. Cases of such disciplinary punishment of
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prisoners have been revealed by the CPT (2019) and the Ombudsman of the Seimas
of the Republic of Lithuania (2009): for example, prisoners who refused to live in the
premises assigned to them were found to have been punished with disciplinary
sanctions. However, such refusals are often inﬂuenced by the subculture of prisoners. Due to belonging to a different caste or due to ‘violations’ of subcultural
norms, a prisoner may be considered undesirable in one sector or another. Thus, on
this basis, prisoners are disciplined many times and, according to the Seimas
Ombudsman, “convicts become systematic offenders, which hopelessly delays
their chances of parole, they are not sent to work, general education or special
vocational schools, they serve imprisonment in such conditions. when many of
their rights are restricted” (cited from Nikartas 2014).
Also noteworthy are cases in which convicts, fearing violence from other prisoners, ask for their isolation. In practice, such convicts are then subject to restrictions
that apply to those held in solitary conﬁnement for disciplinary offences. The
Supreme Administrative Court of the Republic of Lithuania (2020) found such a
practice to be contrary to the law, as these convicts are not isolated due to any
violations committed. Such practice suggests that prisons do not have adequate
subcultural response mechanisms. The measures taken by prisons to prevent subculture are more episodic and ‘cosmetic’ or, as in the above-mentioned cases,
inadequate and in violation of the rights of prisoners vulnerable to the subculture.
The state does not have a uniﬁed concept and strategy of subculture prevention.

3 Rights of Speciﬁc Groups of Vulnerable Prisoners
3.1

Prisoners with Substance Abuse Problems

It has been widely acknowledged that substance abuse is highly prevalent among
prisoners. According to the ofﬁcial data from the Prison Department of the Republic
of Lithuania, in 2018, prisoners who were diagnosed with substance abuse problems
made up approximately 18 percent of the prison population. In 2018, drug abusers
made up approximately 13 percent of all inmates. Most of them were opioid abusers
or abused several drugs simultaneously (DTACD 2019).8 During their last visit to
Lithuanian prisons, the members of the Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT) expressed their deep concerns regarding the omnipresence of drugs in local correctional facilities, especially
in Alytus, Marijampolė and Pravieniškės prisons (CPT 2019). In addition, a complex
study of Lithuanian correctional facilities, published in 2019, showed that the issues
of drug abuse existed in all facilities, distinguishing Alytus, Vilnius and Kybartai
prisons as the most problematic institutions (Sakalauskas et al. 2019). The review of

8
Possibly, these numbers do not reveal the actual extent of the problem, as they include only
ofﬁcially diagnosed cases.
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the existing publications suggests that a substantial share of prisoners manifest
substance abuse problems and need professional help and treatment to overcome
addiction.
A prisoner‘s right to have access to healthcare services available in the country
without any discrimination on the grounds of their legal situation is emphasised in
Section 40.3 of European Prison Rules (Council of Europe 2006). Furthermore,
according to Article 175 of the Code for the Execution of Criminal Penalties of the
Republic of Lithuania (CECP), prison authorities are obliged to provide prisoners
with substance abuse treatment (CECP 2020). In 2003, the Minister of Justice and
the Minister of Healthcare jointly approved the Order of substance abuse treatment
in correctional facilities (2003). According to this document, substance abuse
treatment has to be provided in a specialised rehabilitation centre established in a
correctional facility. At the moment, rehabilitation centres operate in four correctional facilities across the state (in Vilnius, Pravieniškės, Marijampolė and
Panevėžys prisons). However, the number of residents through all four centres is
limited to 80 (DTACD 2019). Therefore, the number of substance abusers in
Lithuanian prisons is ten times the number of places available for treatment. In
addition, the results of the Lithuanian prisoner survey suggest that only a small
percentage of respondents received any treatment for substance abusers: only 8 percent received treatment for alcohol abusers and merely 5 percent were treated for
drug abusers in custody, although the share of respondents who wished to receive
treatment was approximately 20 percent (Sakalauskas et al. 2019). Despite the
efforts of the local correctional system, it may be concluded that, currently, prisoners’ rights to receive proper treatment for substance abusers are not fully secured.
Since some percentage of drug-addicted prisoners abuse intravenous drugs
(DTACD 2019), methadone maintenance therapy becomes an important treatment
option in custody. Lithuanian courts have repeatedly recognised that the
unavailability of methadone therapy in custody contradicts Article 3 of the ECHR
as it violates prisoners’ rights to safeguard their health and well-being (Vilnius
Regional Court 2017; Supreme Court of Lithuania 2017). Since 2018, prisoners
who have received methadone therapy before incarceration have the opportunity to
resume treatment during their prison sentence (The Order of the Director of Prison
Department 2018). In 2021, however, prisoners who wish to enter methadone
maintenance therapy in custody have also been given such an opportunity (The
Order of the Director of Prison Department 2021). Therefore, an important step
towards securing prisoners’ rights to receive services for substance abusers comparable to those available outside the prison was made. Nevertheless, other harm
reduction measures, such as syringe and needle exchange programs, are still inaccessible despite the repeated recommendations of the members of the CPT
(CPT Lithuania 2014, 2018, 2019). Hence, healthcare services for substance abusers
in Lithuanian correctional facilities are still incomparable to those available to the
general population. Current treatment practice remains exclusionary and does not
meet prisoners’ needs to obtain professional help.
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Services for Prisoners with Mental Disorders

Another important issue recognised by local scholars and practitioners is related to
mental health services in Lithuanian prisons. Although it is difﬁcult to estimate the
prevalence of mental health problems in the prison population, a few previous
studies in this ﬁeld reveal some basic tendencies. A study that sought to compare
the rate of such affective disorders as depression and mania among prisoners,
correctional ofﬁcers and psychiatric patients, showed that prisoners had the highest
rate of depression compared to other participant groups (Veršinskas et al. 2012). A
more recent survey has shown that 10 percent of prisoners admitted to having
received some kind of psychiatric treatment previously, while 14 percent expressed
a desire to receive mental health services in custody. Furthermore, the results of this
study suggest that 22 percent of male respondents and 33 percent of female respondents had a history of suicide attempts, while 24 percent of respondents had a history
of self-harm. The history of a suicide attempts as well as the history of self-harm was
signiﬁcantly associated with the history of psychiatric treatment, indicating that
those who had a history of psychiatric treatment or self-harm could be at a higher
risk of suicide (Sakalauskas et al. 2019). As it is obvious that mental health problems
are highly prevalent among prisoners, the correctional system should provide an
appropriate response to this issue.
Addressing the issues of mental health in Lithuanian prisons has always been
problematic, but recently it has become even more challenging. Despite the relatively frequent manifestation of mental disorders in the local prison population, in
2015, after visiting Panevežys prison, Kaunas juvenile prison and Lukiškės prison
Seimas Ombudsman documented the lack of qualiﬁed psychologists and psychiatrists in these correctional facilities (Seimas Ombudsmen’s Ofﬁce of the Republic of
Lithuania 2015). Further, following the reform of the correctional system in 2018,
Psychological Units, which had previously existed in almost every correctional
facility, were excluded from the prison structure. Such a decision has raised much
debate among mental health professionals. Therefore, on 26 September 2018, the
Lithuanian Psychological Association published an ofﬁcial letter to the Minister of
Justice expressing their deep concerns regarding the potential impact on prisoners’
rights to receive psychological services. Following the reform, the number of
qualiﬁed psychologists in correctional facilities has decreased dramatically.
According to the ofﬁcial data from various correctional facilities, merely 20 psychologists work throughout the entire correctional system, which includes 6 correctional
facilities and 2 remand prisons. Given that in recent years the number of prisoners
has exceeded 5000, it might be concluded that prisoners’ access to psychological
services has been limited drastically.
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Prisoners with Disabilities

According to Article 65 of the CECP, a prisoner’s health condition is one of the
aspects to be considered before allocating a prisoner to a particular correctional
facility. Further, Section 6 of Article 173 of the CECP states that disabled prisoners
should be provided with more favourable living conditions during imprisonment.
Rule 18 of the European Prison Rules states that prisoner accommodation should be
considered with respect to their special needs (Council of Europe 2006), therefore,
disabled prisoners should be provided with proper living conditions. Hence, it may
be concluded that international recommendations, as well as national legal acts,
emphasise the necessity to ensure the digniﬁed detention of prisoners with
disabilities.
However, Lithuanian courts have repeatedly recognised the violations of disabled
prisoners’ rights in local correctional facilities (Supreme Administrative Court of
Lithuania 2015, 2016, 2017). It has been noted that correctional facilities have failed
to secure the disabled prisoner’s right to an accessible environment. In some cases,
prisoners with disabilities have had difﬁculties satisfying their physiological needs,
such as using the toilet or entering the canteen, as their living premises have not been
adapted for disabled people.
Seimas Ombudsmen’s Ofﬁce is an institution dealing with the violations of
human rights in the state. In 2015, the Ombudsmen recorded that some correctional
facilities did not provide disabled prisoners with an accessible environment (Seimas
Ombudsmen’s Ofﬁce of the Republic of Lithuania 2015). The Ombudsmen’s visit to
Alytus prison in 2016 also revealed that living conditions in this correctional facility
were not appropriate for people with disabilities. It was concluded that the facility
did not provide enough disability equipment, shower rooms were not adapted for
people with movement difﬁculties, and the healthcare division, canteen, and library
were hardly accessible to some disabled prisoners as they were located on the second
ﬂoor and separated by stairs (Seimas Ombudsmen’s Ofﬁce of the Republic of
Lithuania 2016). According to the reports of the Ombudsmen, certain violations of
disabled prisoners’ rights were also detected in the Central Prison Hospital in 2018.
The Ombudsman concluded that this facility failed to provide disabled patients with
a proper environment as the shower and toilet room, as well as the exit to the yard,
were not adapted to meet the needs of disabled people. In addition, it was later
recognised that one of the disabled patients in the Central Prison Hospital had been
denied his right to contact his family. Due to his health condition, the prisoner was
unable to communicate verbally and had a mobility impairment. Therefore, the
fulﬁlment of his right to contact his relatives required access to a computer, which
is strictly limited in local correctional facilities. It was concluded that the individual
peculiarities of the prisoner’s health condition were not taken into account while
restricting his access to a computer (Seimas Ombudsman of the Republic of Lithuania 2019). The aforementioned violations suggest that disabled prisoners and their
needs remain invisible to the local correctional system.
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4 Securing Prisoners’ Right to Contact Their Families
The right of each human being to have their private and family life respected is
embedded in Article 8 of the ECHR. Although some limitations are inevitable while
serving a prison sentence, inmates must be provided the opportunity to receive
family visits, make phone calls, or receive mail in order to keep in touch with their
close ones.
In Lithuania, prisoners’ opportunities to contact their families depend on the
security category to which he or she has been allocated. According to the Rules of
Internal Procedure, newly arrived prisoners who are serving their ﬁrst prison sentence are allocated to the ‘ordinary’ category (The Rules of Internal Procedure 2020).
However, depending on the level of criminal risk, time left to serve and institutional
conduct, each prisoner may be transferred to a ‘privileged’ or ‘disciplinary’ category.
More detailed information about the opportunities of those in each security category
to contact the outside world is provided in Table 1.
Family visits for remand prisoners are organised in a slightly different manner.
According to Article 22 of the Enforcement of Detention Act, remand prisoners may
receive short-term visits, which can last for up to three hours and involve no physical
contact. The only possible exception with this contact restriction is when a prisoner
receives a visit from a spouse or a partner. Such visits may be scheduled once a
month. In addition, prison authorities may grant a remand prisoner a long-term visit
from a spouse or a partner, which can last up to 24 h and be scheduled once a month
(Enforcement of Detention Act 2021). In fact, the opportunities of remand prisoners
to contact their families are comparable to those of convicted prisoners. However,
their opportunity to receive long-term visits depends on the will of prison authorities.
Furthermore, despite being deprived of liberty, remand prisoners have not been
convicted for the crime of which they are suspected or accused. Therefore, remand
prisoners should be subject to a presumption of innocence and not treated equally to
those already convicted. Drastic restriction of contact with the outside world during
pre-trial detention exacerbates the human rights situation in Lithuanian prisons

Table 1 Conditions of contacting the outside world for prisoners of different security categories
Privileged
2 short-terma and 2 long-termb visits
per 2 months
Unlimited letters
3 phone calls a day
a

Ordinary
1 short-term and 1 long-term visit
per 2 months
Unlimited letters
2 phone calls a week

Disciplinary
1 short-term visit per
4 months
Unlimited letters
2 phone calls a month

According to Article 94 of the CECP, short-term visit lasts for up to 3 h in premises that do not
allow any physical contact between inmates and their visitors. During such visits inmates are
allowed to meet their spuose, partner as well as other relatives. The member of prison staff is
ought to be present during short-term visits
b
According to Article 94 of the CECP, long-term visit lasts for up to 24 h. During this kind of visits
inmates are only allowed to meet their spouse or partner. Each correctional facility is equipped with
special premises intended for long-term visits
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(Beliūnienė et al. 2014). Therefore, the current order of family visits for remand
prisoners is considered too strict.
An empirical study of prison conditions has shown that, in 2016, phone calls and
letters were the prevailing means of contacting family members. Approximately
71 percent of prisoners who participated in the survey admitted seeing their family
members merely a few times a year. Furthermore, 80 percent of respondents thought
the family visits they received were too short (Sakalauskas et al. 2019). These results
suggest that, in practice, long and short-term visits are rarely scheduled and, therefore, maintaining family ties becomes a considerable challenge to prisoners. It
should be noted, however, that, according to Article 94 of the CECP, prisoners
who have been allocated to the privileged or ordinary category may be granted an
unlimited number of extra long-term as well as short-term visits in order to maintain
their social ties. The results of the aforementioned study suggest that prison authorities are not prone to grant prisoners extra visits, although they are given the
discretion to make decisions on this matter.
The current order of family visits was criticised by members of the CPT after their
visit to Lithuanian correctional facilities in 2018. Members of the delegation concluded that visitation entitlements are insufﬁcient to safeguard inmates’ relationships
with their families and friends. In addition, it was emphasised that prisoners in a
disciplinary category were in a particularly unfavourable position regarding family
visits (CPT Lithuania 2019). Furthermore, the CPT has repeatedly recommended
increasing the visitation entitlement to the equivalent of at least one hour of visiting
time per week (CPT Lithuania 2018, 2019).
Another problematic aspect of securing prisoners’ rights to their private and
family life is associated with the arrangement of family visits in cases where both
spouses serve a prison sentence. According to Section 6 of Article 94 of CECP, in
such cases, spouses may receive two long-term visits and one short-term visit a
year.9 Several violations of Article 8 of the ECHR have been documented in
Lithuanian correctional facilities regarding the arrangement of visits for incarcerated
spouses (Supreme Administrative Court of Lithuania 2012; Supreme Administrative
Court of Lithuania 2013). These violations include the restriction of family visits
when spouses serve their sentences in different types of correctional institutions.
Litigations also arise concerning the frequency of spouse visits and the time interval
between the two permissible long-term visits. Therefore, in cases where both
spouses are serving a prison sentence, the maintenance of family ties becomes
extremely challenging.
Apart from visits that are scheduled within a correctional facility, prisoners may
also be granted short-term leave, as such right is speciﬁed in Article 104 of the
CECP. However, the current criteria for granting short-term leave are rather ambiguous. The ﬁrst section of this Article states that prisoners allocated to the ordinary or

9

However, in order to schedule these visits both spouses must have a right to receive all the visits
listed in Section 6. If one of the spouses is allocated to the disciplinary category, he or she does not
have a right to receive long-term visits. In such cases long-term visits cannot be scheduled.
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privileged security category may be granted short-term leave after they have served
at least half of their sentence. The second section further states that the director of a
correctional facility has the discretion to decide whether short-term leave should be
granted. The criteria for short-term leave include considerations around a prisoner’s
personality, institutional conduct and time left to serve. Such ambiguity raises the
question as to why the director should repeatedly evaluate the time left to serve when
the ﬁrst section points to a speciﬁc term to be served. Furthermore, the current
criteria for granting short-term leave are far from speciﬁc. The ofﬁcial statistics
provided by the Prison Department of the Republic of Lithuania show that from
2015 to 2018 the share of prisoners who were granted short-term leave ranged
between 3 and 4 percent. Hence, only a very small number of inmates were able
to use this right and visit their close ones. In 2019, this situation changed dramatically since as much as 17 percent of all inmates were granted short-term leave.
These changes might be a result of the legal developments made in summer 2019
when a wider circle of inmates were allowed to be transferred to the open colony
located on the territory of Pravieniškės, Alytus and Vilnius prison.10 Therefore, it
may be concluded that, although the legal framework regarding the permission of
short-term leave remains ambiguous, recent trends have been rather optimistic, as
they suggest that a greater number of prisoners have had better opportunities to
maintain their family ties.
Owing to the existing legal provisions, keeping in touch with family has been a
challenging task for prisoners. However, on 28 February 2020, all prisoner contact
with the outside world was restricted due to the outbreak of the Covid-19 pandemic.
Not only were prisoners denied their right to receive any visits, but short-term leave
was also suspended in order to prevent the spread of the disease. Foreign studies
suggest that the prison lockdown may have negatively affected prisoners’ mental
health as well as the process of their social reintegration (Dünkel 2020; Hewson et al.
2020). Therefore, compensatory measures such as teleconference calls ought to be
introduced to minimise the negative impact of quarantine in local prisons. In some
German prisons, visits to special prison premises equipped with plexiglass windows
were allowed as an alternative measure (Dünkel 2020). In Lithuania, the Prison
Department of the Republic of Lithuania has taken up several measures to provide
inmates with an opportunity to maintain contact with their families. To be more
speciﬁc, correctional facilities were allowed to schedule short-term visits without
any physical contact that could last up to four hours. In addition, inmates were
allowed to exchange one long-term visit for three short-term visits or ﬁve teleconference or telephone calls (The Order of The Director of Prison Department 2020).
Despite the provision of the aforementioned alternatives, it has to be stated that the
Covid-19 pandemic has raised enormous challenges in securing the prisoner’s right
to contact their relatives.

10

According to Article 91 of the CECP, a transfer to the open colony opens up a more favourable
short-term leave conditions.
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5 Concluding Remarks
A key factor in the vulnerability of most prisoners is the criminal subculture of
prisoners. This is a problem that not only causes excessive suffering to prisoners
(e.g., experiences of violence, bullying, psychological pressure), but generally
distorts the goals of punishment, hindering the smooth process of an offender’s
re-socialisation. Socially, economically and physically weaker prisoners in the
subcultural environment become even more vulnerable. Thus, when improving the
execution of sentences, we propose to follow the principle of the Maslow pyramid—
inmates (in particular those who are vulnerable) must ﬁrst be provided with conditions that do not encourage a daily struggle for survival. Only then can the improvement of social rehabilitation, employment and other measures be discussed.
The problems of the vulnerable prisoners discussed are partly inﬂuenced by the
state’s inaction and passivity in fulﬁlling international human rights standards and
the CPT's recommendations. It is important that the authorities responsible for the
execution of sentences review the regulation of imprisonment and its enforcement in
terms of international standards, and establish effective mechanisms and adequate
resources for the protection of human rights in prisons.
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correction of the violent behaviour of aggressors is emphasised in many countries.
The main objective of the national programmes targeting domestic violence in
Poland and Lithuania is to reduce the overall scale of domestic violence in the
country. Considerable attention is also given to victim protection. However,
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institutional approach and multi-agency cooperation, especially with regard to
institutions providing specialised assistance to victims of violence. Poland faces
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be presented not only by comparing the mechanisms of protection for women
victims of domestic violence in Lithuania and Poland, but also by identifying
examples of good practice in both countries.

1 Introduction
Domestic violence is a wide-spreading phenomenon, which is visible both in Europe
and beyond. Unfortunately, most of the victims of domestic violence are frustrated
and too weak psychologically to seek help and to inform the competent national
authorities about their critical situation. For this reason, they require special treatment and should be recognised as vulnerable victims (including children, women,
elderly people and those with disabilities). Both victims and perpetrators of domestic
violence come from all social classes. In literature, it is rightly argued that domestic
violence, and intimate partner violence in particular, is a social phenomenon that
affects a considerable part of population. It is not merely a social, political, or public
health problem, but also a violation of human rights, protected by international law
(Grzyb 2020, p. 165). In this context, attention should be focused on the domestic
violence against women, making references to the rights of women. When
referencing women’s human rights, it is ﬁrst worth noting that they are enshrined
in the Universal Declaration of Human Rights (1948), which is the milestone
document in the history of human rights. In 1979, a further pivotal change addressed
women’s rights speciﬁcally, as the United Nations signed the UN Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW). This
established an international bill of rights for women all over the world. By 1993,
another important document—the United Nations General Assembly Declaration on
the Elimination of Violence against Women (DEVAW) was adopted. It was the ﬁrst
instrument dedicated exclusively to violence against women. DEVAW urged States
to “exercise due diligence to prevent, investigate and, in accordance with national
legislation, punish acts of violence against women, whether those acts are perpetrated by the State or private persons”. Additionally, in 1995 the Beijing Declaration
and the Platform for Action were adopted by 189 UN Member States meeting in
China. The signiﬁcance of the Platform for Action, as a roadmap for achieving
gender equality, remains undiminished.
At the European level, the most important instrument is the 2011 Council of
Europe’s Convention on Preventing and Combating Violence against Women and
Domestic Violence (hereafter—the Istanbul Convention). The Istanbul Convention
is the benchmark for international standards in the ﬁeld of appropriate response to
domestic violence against women and adequate protection of victims, as well as
being the ﬁrst legally binding international instrument focusing entirely on
preventing and combating violence against women. The Convention deﬁnes the
concepts of ‘violence against women’ and ‘domestic violence’. In particular, Article
3(a) reads as follows: “violence against women is understood as a violation of
human rights and a form of discrimination against women and shall mean all acts
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of gender-based violence that result in, or are likely to result in, physical, sexual,
psychological or economic harm or suffering to women, including threats of such
acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in
private life”. Furthermore, under the Article 3(b), “domestic violence shall mean all
acts of physical, sexual, psychological or economic violence that occur within the
family or domestic unit or between former or current spouses or partners, whether or
not the perpetrator shares or has shared the same residence with the victim”.
The provisions of the Istanbul Convention impose obligations on the Member
States with regard to preventing violence, protecting victims, collecting data, and
prosecuting perpetrators while also implementing prevention and treatment
programmes for perpetrators. The Convention emphasises the necessity of
establishing more coordinated policies that include comprehensive legislation and
gender-sensitive policies, inter-agency cooperation, coordinated action and monitoring, funding for policies and services, and the societal response as a whole. In the
Istanbul Convention, it is also stressed that a coordinated multi-agency response can
only be achieved by ensuring the collaboration of all stakeholders and holding them
accountable for their roles in preventing domestic violence. For instance, Article
5(2) provides that “Parties shall take the necessary legislative and other measures to
exercise due diligence to prevent, investigate, punish and provide reparation for acts
of violence covered by the scope of this Convention that are perpetrated by non-State
actors”. Thus, one may conclude that the Istanbul Convention advocates a holistic,
all-inclusive, systematised approach, the effectiveness of which is dependent on the
balanced and coordinated operation of the entire system.
Furthermore, in the discourse of domestic violence against women, one cannot
forget the close relationship between the Istanbul Convention and Directive 2012/
29/EU in establishing minimum standards on the rights, support and protection of
victims of crime (hereafter—the EU Victims’ Directive). This legal document is very
relevant to victims of domestic violence, as they are among those who need special
care from national authorities. In fact, the full implementation of the EU Victims’
Directive seems to be a necessary tool in protecting women as victims of domestic
violence, particularly as they often suffer physical, psychological, economic or
sexual violence (Banach-Gutierrez 2019, pp. 9–36). It is directly expressed in the
Commission Communication ‘A Union of Equality: Gender Equality Strategy 20202025’ that “‘Victim’s Rights Strategy, 2020’ has to address the speciﬁc needs of
victims of gender-based violence, including domestic violence, building on the
Victims’ Rights Directive” (Brussels, 5.3.2020. COM (152) ﬁnal). This approach
is conﬁrmed in the Commission Communication on “EU Strategy on victims’ rights
(2020-2025)”. It is declared that the ﬁrst ‘EU strategy on victims’ rights’ “pays
particular attention to the speciﬁc needs of victims of gender-based violence. The EU
will do all it can to prevent and combat gender-based violence and to support and
protect victims of such crimes” (Brussels, 24.6.2020. COM (2020)258 ﬁnal).
The question regarding strategy towards domestic violence remains of great
importance since despite various national and European efforts domestic violence
continues to be a problem in Europe. The European Union survey showed that 13%
of women had experienced physical or sexual violence from a partner since the age
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of 15 (4% within the previous 12 months), 11% from a non-partner, and 19% overall
from a partner or non-partner; 37% of women reported having been subjected to
psychological violence (FRA 2014). Furthermore, according to the FRA survey
(2021), violence against women is frequently hidden; thus, efforts to encourage
victims to share their experiences and seek help must be improved (FRA 2021,
p. 112). For example, every fourth woman in Lithuania and every eighth woman in
Poland have experienced intimate partner violence in their lifetime, but only a
quarter of those have reported it to the police in both countries (EIGE 2018). This
reveals that a signiﬁcant number of victims in these neighbouring countries either
avoid seeking protection or do not believe they will be protected.
Taking into consideration the existing legal norms and practices of European
countries, one may notice that despite international agreements and the European
Union’s legislative efforts, there are still many challenges in preventing and combatting domestic violence against women. On the one hand, the existing international human rights instruments have increasingly addressed gender-stereotypical
assumptions of violence and the gendered passiveness of the criminal justice system
(Niemi et al. 2020, pp. 2–3). Unfortunately, on the other hand, the existence of
stereotyping and gender bias in the justice system has a negative impact on the full
enjoyment of women’s human rights. This impedes women’s access to justice in all
areas of law, and may have a particular impact on women victims and survivors of
violence (CEDAW Committee 2015, p. 26). It is apparent, therefore, that the
response to violence against women which is undertaken by national (and local)
criminal justice institutions is to some extent ineffective.
Led by this idea, this chapter addresses the challenge of addressing domestic
violence against women from a comparative perspective, taking as examples, the
national legislation and practice of two neighbouring countries—Lithuania and
Poland. Firstly, the chapter presents the legislation on domestic violence in both
countries. Secondly, it discusses the institutions responsible for actions taken to
protect the rights of victims of domestic violence. Such an approach helps to
highlight the speciﬁc Lithuanian and Polish experiences in preventing and combatting domestic violence against women. This chapter compares legal regulation and
inter-institutional cooperation policies protecting victims of domestic violence in
Lithuania and Poland.
In many respects, the two countries are similar. For instance, there are a number
of similarities in their historical development (e.g. recent change in social formations, their simultaneous accession to the European Union, and the close economic
and cultural connections between both countries). On the other hand, Poland ratiﬁed
and began to implement the Istanbul Convention in 2015, while Lithuania has not
yet ratiﬁed it. This allows us to analyse how the accession to the Istanbul Convention
has affected legal regulation and practice in Poland and to identify the most
successful methods of implementation of the Convention. Similarly, by using the
comparative approach, areas in which Lithuania leads in comparison with its
neighbouring country can be established. The degree to which each of these countries has implemented the provisions of the Istanbul Convention will also be
compared.
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2 Legal Regulation on the Protection of Women Against
Domestic Violence in Lithuania and Poland and Its
Relevant Institutional Setting
In this section, we shall overview (i) the main legal acts addressing domestic
violence in Lithuania and Poland and (ii) the relevant institutional setting in both
countries. Such analysis will form the basis for further discussion.

2.1

Specialised Legislation on Domestic Violence
in Lithuania

The ﬁrst special law to address domestic violence in Lithuania (the Law on Protection Against Domestic Violence, hereinafter—LPADV) was adopted and came into
force in 2011. Adoption of this law resulted in substantial changes in the regulation
of legal protection against domestic violence. Until 2011, domestic violence was
treated as belonging to a private sphere of life. Intervention under criminal law
provisions was at the discretion of the prosecutor, who would initiate proceedings
only when the case was of public signiﬁcance. As a result, most domestic violence
cases were seen as private matters. Since 2011, all cases of domestic violence are
treated more seriously, for example, if a case of domestic violence is reported to the
police, the pre-trial investigation must be undertaken even without formal complaint
by the victim (Michailovič and Giedrytė-Mačiulienė 2016). This has led to a sudden
increase in reports of violence and helped make positive progress towards ensuring
women’s protection from violence.

2.1.1

Understanding of Domestic Violence in Lithuania

It should be noted that the current LPADV is gender neutral and does not contain a
deﬁnition of gender-based violence or violence against women. On the one hand,
such a regulatory approach is appropriate as it is all-inclusive and covers all types of
violence (against women, men, children and the elderly). However, it should be
taken into account that, in practice, the majority of the perpetrators in domestic
violence cases in Lithuania have been men (up to 92%), while the majority of the
victims have been women (up to 80%) (Pilinkaitė Sotirovič and Vaigė 2017).
Lithuania signed the Istanbul Convention in 2013, with a verbal declaration
contained in a Note Verbale from the Ministry of Foreign Affairs of Lithuania,
stating that “it will apply the Convention in conformity with the principles and the
provisions of the Constitution of the Republic of Lithuania”. In 2014, the CEDAW
Committee recommended ratifying the Istanbul Convention. The necessary steps
would involve implementing the LPADV “in a gender-sensitive manner”, as
suggested by the CEDAW Committee (Concluding Observations 2014, para

268

I. Michailovič et al.

25 (b)). However, ratiﬁcation of the Istanbul Convention is still pending in the
Lithuanian Parliament. As a result, the document has received more public attention
than ever, becoming the focal point of a ﬁerce political debate. Among other things,
the Convention’s opponents claim that Lithuania’s legal framework has sufﬁcient
tools for combatting violence against women and domestic violence, meaning the
document would have limited impact (HRMI 2021).
Under the regulation currently in force in Lithuania, the “domestic environment
shall mean the environment comprising the persons currently or previously linked by
marriage, partnership, afﬁnity or other close relations, also the persons living
together and sharing a common household” (Article 2(1) of LPADV). Violence is
deﬁned as an “intentional physical, psychological, sexual, economic or another
inﬂuence exerted on a person by an act or omission as a result of which the person
suffers physical, property or non-pecuniary damage (Article 2(5) of LPDAV).
There are several other speciﬁc aspects of Lithuanian regulation regarding
domestic violence which should be understood. Firstly, Lithuania still remains one
example of an EU Member State whose laws are silent on marital rape. Although the
LPADV can be praised for distinguishing various forms of domestic violence, the
failure to explicitly target intimate partner rape and its absence from legislation are
cause for concern. The concept of marital rape, or more broadly, intimate partner
sexual violence, is yet to be explicitly prohibited. Sexual violence at home is quite
prevalent in the country but it is also very concealed (Vaigė 2016,
pp. 122, 210–211).
Secondly, it is important to emphasise that, after the adoption of the LPADV, the
Lithuanian Supreme Court had a chance to rule that domestic violence may be
recognised as a crime not only in cases of extreme physical violence but also
when minor physical pain is inﬂicted and health is only slightly impeded (Lithuanian
Supreme Court 2014). This was a signiﬁcant development, because it leads to the
conclusion that even if no traces can be found on the victim’s body, it does not mean
that they were not subject to violence. These cases can be proven by other evidence,
such as witness statements (including those from the victim herself) or phone records
(to the police, the neighbours, etc.) (Vaigė 2016, p. 210).
Finally, despite the encouragement from Article 34 of the Istanbul Convention to
criminalise stalking, Lithuania did not introduce stalking as a speciﬁc criminal
offence until 14 October 2021, when the Lithuanian Parliament voted in support
of criminalisation.1 One of the reasons for ignoring the criminalisation of stalking
was a belief that the general criminal provisions are sufﬁcient and should provide
adequate protection against stalking behaviour (Laurinaitytė and Michailovič 2020,
p. 163). After stalking has been criminalised, persons shall be prosecuted under a
complaint ﬁled by the victim or a statement by the legal representative thereof or at
Article 148ʿ of Criminal Code reads that: “Anyone who systematically stalks a person against the
latter’s express will without a legitimate reason, leading to the victim being forced to change their
place of residence or work or educational institution, or leading to any other negative impact on
their social life or emotional state, shall be considered to have committed a misdemeanour and shall
be punished by community service or by a ﬁne or by restriction of liberty or by arrest”.
1
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the prosecutor’s request or when the pre-trial investigation is initiated upon
establishing signs of domestic violence.
Article 3 of LPADV provides that “protection against domestic violence shall be
implemented in accordance with the principles of cooperation, participation, complexity, accessibility and quality, solidarity, relevance, coordination, legitimacy,
protection of individual rights and freedoms, proportionality, humanity, justice,
efﬁciency, objectivity and effectiveness”. As some Lithuanian scholars have noted,
despite the formulations that are present in the text of the LPADV, signiﬁcantly,
some keywords are absent. Among the 16 guiding principles that should be followed
when implementing the LPADV (Article 3), the law does not provide for ‘equality’
or ‘non-discrimination’. Therefore, the Lithuanian regulation views violence against
women as a problem of ‘interaction’ rather than inequality. That suggests that the
legal discourse has ﬁrm roots in the social discourse that deﬁnes the problem of
violence against women as an issue of social interaction rather than a violation of
women’s human rights (Pilinkaitė Sotirovič and Vaigė 2017, p. 274).

2.1.2

Liability for Perpetrating Domestic Violence

Although in the Criminal Code (hereinafter—CC, 2000) there is no special article
providing for criminal liability for domestic violence (domestic violence as such is
not criminalised), the main elements of speciﬁc criminal offences are supplemented
with qualifying elements when violence occurs in a domestic environment (e.g.,
causing physical pain or a negligible health impairment when a person commits this
act in respect of his close relative or family member (Article 140-2 of the CC).
Additionally, the most serious forms of psychological violence (threatening to
murder or cause a severe health impairment, terrorising, restriction of freedom of a
person’s actions, defamation, violation of the inviolability of a person’s correspondence, unlawful collection, disclosure or use of information about a person’s private
life) are criminalised in Articles 133, 145, 148, 154, 166–168 of the CC.
Such a regulation does not fully comply with the requirements of the Convention,
in particular with regard to the deﬁnition of a family member. In practice, one of the
main difﬁculties may appear when ﬁnding that the victim and perpetrator lived
together without an ofﬁcial registered marriage. However, according to the case
law of the Supreme Court of Lithuania (2017), the mere fact that a partnership of
cohabiting persons is not registered does not preclude the victim from being
recognised as a member of the family of the offender (with whom that person lived).

2.1.3

Protection Orders and Data Collection

According to the LPADV, where an incident of domestic violence is established, the
following interim protection measures (barring orders) may be imposed: (i) the
obligation for the perpetrator to temporarily move out of the place of his residence,
if he resides together with the victim of violence; (ii) the obligation for the
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perpetrator not to approach the victim of violence, not to communicate and not to
seek contact with her (Article 5(1)). The national protection measures might include
an obligation for the perpetrator not to visit certain places or not to communicate
with the victim.2 The court may impose the obligation to reside separately from the
victim and/or a prohibition on approaching the victim within a prescribed distance
where this kind of measure is necessary, and with a view to protecting the legitimate
interests of the victim (punitive measure under Article 721 of the CC).
It should be noted that Lithuania has introduced temporary barring orders, which
closely resemble emergency barring orders, yet do not classify as such because the
police are not authorised to impose them immediately. The police have to forward
their ﬁndings to a court, which will in turn evaluate, using accelerated proceedings,
whether the offender can be temporarily barred (Van der Aa et al. 2017, p. 61). To
achieve better protection of domestic violence survivors, it is worth mentioning that
the Law on Amendment of the Law on Protection against Domestic Violence
(TAR, 22-03-2022) has established a new preventive measure of protection—the
emergency barring orders. The police will be authorised to impose them immediately, without the need to refer to court. In cases of violence, the police will forward
their ﬁndings to a court that will in turn evaluate—in accelerated proceedings—
whether or not the offender can be temporarily barred. The new proposed measure is
expected to help prevent violence.
In order to implement the provisions of the Istanbul Convention, it is necessary to
collect disaggregated relevant statistical data on cases of all forms of violence
covered by the scope of the Convention. In Lithuania, data about victims of criminal
offences, including victims of domestic violence, shall be entered in a form approved
by an order of the Minister of the Interior (2016). This form is completed by
authorised entities, such as police ofﬁcers.
In the context of adequate domestic violence protection for women, it can be
assumed that successful prevention requires sufﬁcient legal protection measures in
order to protect victims against an immediate risk. Since combatting domestic
violence is the duty of the state, active and effective interventions to isolate a
perpetrator from the victim in the case of domestic violence are necessary. Domestic
violence issues, on the other hand, cannot be solved solely through criminal law
measures. A set of integrated and coordinated legislative, educational, social and
psychological interventions could aid in creating the right environment for dealing
with violent acts.

2

E.g. interim protection measures under Article 3.65(2)(1) and (7) of the Civil Code, Article 5(1)
(1) of the LPADV, coercive procedural measures according to the Article 1311, Article 1321, Article
1362 of the Criminal Procedure Code (CPC).
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Institutional Domestic Violence Protection Setting
in Lithuania

The LPADV deﬁnes the management system of domestic violence victim protection,
assigning roles and obligations to particular institutions. The three primary institutions that are in charge of enforcing the law are the police, the Specialised Assistance
Centres (usually NGOs providing assistance to victims) and the Child Rights
Protection Units (if a child was involved). The LPADV governs the interaction of
these institutions, their coordinated operation, and the processes that combine victim
protection and assistance. For example, the Specialised Assistance Centres automatically receive information from the police about an incident of domestic violence and
proactively contact the victims, providing them with various supportive services.
Similarly, when a child is involved in an episode of violence, information about the
incident is received by the territorial child protection unit, who then assess the
situation and respond appropriately. It should be noted that the law only speciﬁes
the key institutions’ role and collaboration in combatting domestic violence; other
institutions such as the Lithuanian Probation Service (in charge of batterer intervention programs), social services, support and crisis centres are not formally included
in the network.
According to the recently conducted research (Michailovič et al. 2019), interinstitutional cooperation in protecting and assisting victims of domestic violence is
fragmented and often chaotic. Cooperation is often impaired by a lack of a cohesive
systemic approach, a common goal, and a shared vision. Since the participants of
multi-agency cooperation have a limited understanding of how other subjects in the
network preventing domestic violence and providing assistance operate, they are not
fully aware of how the mechanism of the entire system works as a whole. The
ﬁndings suggest that the level of institutional cooperation is at a basic level, limited
to contacting and informing other institutions, and that due to a lack of feedback and
a common approach, there is a lack of effective teamwork or coordinated response.
Other ongoing research3 has revealed that the greatest need for collaboration is
between institutions that assist victims and those working on batterer intervention
programs. Activities of these two entities must be integrated, free of inconsistencies,
and transparent to both victims and perpetrators. Participants in this study also
emphasised that implementing a multilevel coordinated response may better ensure
institutional cooperation, and hold each institution accountable for their role in
preventing domestic violence. It may also improve the efﬁcacy of batterer intervention programmes. Overall, the aforementioned research revealed that there is a need

‘The Change of Domestic Violent Behaviour: Perspectives of Development of Work with Perpetrators at Institutional and Community Levels’. The project conducted by the Law Institute of the
Lithuanian Centre for Social Sciences (Michailovič I, Justickaja S, Vaičiūnienė R, Viršilas V) is
funded by the Research Council of Lithuania (LMTLT), Contract No. S-GEV-20-4, in accordance
with the National Research Programme ‘Welfare society’.
3
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for a more intense, regulated, and coordinated multi-agency response to domestic
violence.

2.3

Specialised Legislation on Domestic Violence in Poland

Domestic violence in Poland became a question of wider interests in the Polish
policy in the late 1990’s especially as (i) a gender equality issue; (ii) human rights
issue; and (iii) a problem linked to alcohol abuse. A big step in this respect was the
adoption of the Act on Counteracting Domestic Violence (hereinafter—ACDV) and
also the National Programme on Prevention of Domestic Violence (hereinafter—
NPDV) in 2005 and 2006 respectively (Krizsan and Pap 2016, p. 39). Further
developments took place in 2010 as the ACDV was amended, and the Act on
Implementation of Some Regulations on European Union regarding equal treatment
was introduced.
Following the current trends in the ﬁght against domestic violence at the international and European levels, Poland has developed some legal and non-legal
measures for counteracting the problem, and for giving different forms of assistance
or support to its victims. In this respect, the best examples are: (i) Act on
Counteracting Domestic Violence (2005) as amended together with the
implementing acts, including inter alia regulation of the Council of Ministers of
on the ‘Blue Cards’ Procedure and ‘Blue Cards forms (2011);4 (ii) the National
Programme on Counteracting Domestic Violence.5 (iii) the Charter of Rights of a
Person Affected by Domestic Violence;6 (iv) Polish Nationwide ‘Hotline’/Emergency Service for Victims of Domestic Violence ‘Blue Line’; (v) Guidelines of the
General Prosecutor on the procedural rules of common organisational units of the
prosecutors’ ofﬁce for preventing domestic violence.7 Also relevant are the general

4
The ACDV provides that “the Council of Ministers shall determine, by means of a regulation, the
‘Blue Cards’ procedure and template ‘Blue Cards’ forms, ﬁlled in by representatives of entities
implementing the ‘Blue Cards’ procedure, taking into consideration the effectiveness of activities
addressed at victims of domestic violence and their wellbeing” (Article 9d (5)).
5
The Council of Ministers is responsible for adopting the National Programme for the Prevention of
Domestic Violence (Article 10, ACDV).
6
The Ministry of Justice, acting in cooperation with the Ministry of Labour and Social Policy and
the Police Headquarters, developed and issued the Charter of Rights of a Person Affected by
Domestic Violence. The Charter contains a set of basic rights of a person suffering from all kinds of
domestic violence (e.g. physical violence, psychological violence, sexual violence) and also a list of
facilities to which these persons can turn for help or assistance. This Charter was issued in the form
of a short leaﬂet to a pocket or purse, which might be used at any time, if necessary.
7
Such guidelines contain inter alia the obligation to inform the victim of domestic violence in a
comprehensive and understandable way about the granted to him or her rights as a party at the stage
of preparatory proceedings. The tasks of General Prosecutor include the development and publication at least every two years of guidelines on principles of conduct for general organisation units of
the prosecutor’s ofﬁce on prevention of domestic violence (Article 8a, ACDV).
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provisions of the Act on the Protection of Victims and Witnesses (2014)8 and the
‘Victims’ Letter of Rights’9 in criminal proceedings as well as the basic assumptions
of the EU Victims’ Directive.
Poland is a party to the Istanbul Convention as a result of its ratiﬁcation on
27 April 2015, which was considered a “major step towards recognition of the
seriousness of violence against women at the national political level and represented
a commitment to improve the Polish response” (Krizsan and Pap 2016, p. 40).
However, there is no single policy document on domestic violence against
women. Polish policymakers are mostly focused on counteracting all forms of
domestic violence and victims’ rights, including protective measures. Hence, it is
rightly argued that “Polish policy on violence against women is fragmented. Different forms of violence are recognised separately, but gender inequality or discrimination against women is not perceived as a common denominator or a causal
structural factor underpinning the phenomenon” (Krizsan and Pap, 2016, p. 43).

2.3.1

Understanding of Domestic Violence in Poland and Liability
for Perpetrating It

In Poland, domestic violence against women is generally addressed by referring to
the ACDV which actually deﬁnes tasks, ranging from counteracting domestic
violence, to principles of conduct toward victims of domestic violence and towards
perpetrators of domestic violence (Article 1, ACDV). The ACDV, provides that
“domestic violence—shall be understood as a single or recurring wilful action or
negligence infringing upon the personal rights or wellbeing of persons listed in point
110 in particular exposing these persons at the risk of losing life, health, compromising their dignity, physical integrity, freedom, including sexual freedom, causing
damage to their physical or psychical health, and causing pain and moral suffering in
persons subjected to violence” (Article 2 (2), ACDV).
The criminalisation and penalisation of domestic violence was introduced under
the Polish Criminal Law, and it is a criminal offence in terms of physical and
psychological mistreatment (Article 207 of the Polish Criminal Code, hereinafter—PCC).11 The provisions on domestic violence in their current wording have
been introduced into the PCC in 2017. Also, the offences of rape (Article 197 PCC)
and stalking (Article 190a PCC) are penalised. Cases of rape are prosecuted ex
8

Within its scope of the regulation, the Act implements: (1) Directive 2012/29/EU and (2) Directive
2011/99 / EU on the European protection order.
9
Regulation of the Ministry of Justice of 14 September 2020 dealing with the model of instruction
on the victim’s rights and obligations in criminal proceedings.
10
Family member—shall be understood as the nearest relative within the understanding of Article
115 (11) of the PCC, and other person sharing residence or household. Article 115 (11) of the PPC
provides that the closest person is a spouse, ascendants, descendants, siblings, related in the same
line or degree, an adopted person and their spouse, as well as a person remaining in cohabitation.
11
Article 207 of PCC reads that:
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ofﬁcio, whereas stalking must be instituted at the request of the affected victims, with
the exception of cases when the victim attempts to commit suicide (Grzyb 2020,
pp. 163–183). There are also criminal offences closely linked with domestic violence, such as those against life, health, freedom or else offences of sexual violence.

2.3.2

Protection Orders and Data Collection

The ACDV provides that a person suffering from domestic violence shall receive
assistance free-of-charge, whilst also addressing perpetrators of domestic violence
by enforcing measures which aim at preventing their contact with victims, as well as
corrective and educational measures (Article 4, ACDV).
Among the important measure in combatting domestic violence against women is
an order to leave a shared ﬂat, which states: “If a family member residing at the same
address, due to acts of domestic violence makes joint residence particularly burdensome, the victim of domestic violence may demand that the court make the perpetrator leave the residence” (Article 11a, ACDV). The cases are decided by civil
courts based on the provisions of the Polish Code of Civil Procedure (Section Ia,
Polish Code of Civil Procedure). The decisions of the civil court should be issued
within one month from the date of submitting the application. The demand may also
concern a ban on approaching the ﬂat or its immediate surroundings.
There is also a possibility of issuing an order to immediately leave the shared ﬂat
and its immediate surroundings or a ban on approaching the ﬂat or its immediate
surroundings which can be made by police ofﬁcers. The Police Act (as lately
amended in 2020) provides that a police ofﬁcer has a right to issue such an order
or ban against a perpetrator who is using domestic violence so as to endanger the life
or health of the victim, as outlined by the ACDV. The order or ban is then valid for
14 days from the date of issue. However, this term may be extended at the victim’s
request under the civil court’s procedure (Article 15aa.1, Article 15 ak.1). The police
are obligated to immediately deliver a copy of the order or ban to the public
prosecutor and notify the locally competent interdisciplinary team referred to in

§ 1. Whoever mentally or physically mistreats a person close to him, or another person being
in a permanent or temporary state of dependence to the perpetrator, shall be subject to the
penalty of deprivation of liberty for a term of between 3 months and 5 years.
§ 1a. Whoever mentally or physically mistreats a minor or a person who is vulnerable
because or his mental or physical condition, shall be subject to the penalty of deprivation of
liberty for a term of between 6 months to 6 years.
§ 2. If the act speciﬁed in § 1 or § 1a is compounded with a particular cruelty, the perpetrator
shall be subject to the penalty of deprivation of liberty for a term of between 1 and 10 years.
§ 3. If the consequence of the act speciﬁed in § 1 or 2 is a suicide attempt by the injured
person on his or her life, the perpetrator shall be subject to the penalty of deprivation of
liberty for a term of between 2 and 12 years.
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the ACDV,12 and when minors live in the same ﬂat, a competent family court must
also be informed (Article 15ad.4). In Poland, there are a few possible options for
issuing an order to leave a shared ﬂat and its immediate surroundings or a ban on
approaching a ﬂat or its immediate surroundings, depending on the circumstances of
the case. For example, it is given grounds by various provisions of the Polish Code
of Criminal Procedure, including: (Article 275a. §1.)—‘duties of the accused placed
under supervision of the Police’; and PCC (Article 39 2b)—‘listed in the catalogue
of penal measures’; as well as Article 41a, and Article 72§1.7), 7a), 7b)—‘prohibition of contacting, approaching, leaving a certain place’.
As a result, there are indeed various legal and non-legal measures for
counteracting domestic violence against women in Poland, which enable the relevant
forms of interventions, depending on the case at hand. Nonetheless, domestic
violence is not discussed or regarded as a form of violence against women, nor is
it contained in a single document. In practice, there are two main approaches: the ﬁrst
based on the ACDV (Kiełtyka and Ważny 2015), and the second through Polish
criminal law, which would include those provisions of the Polish Code of Criminal
Procedure designed to prevent secondary victimisation. The Ministry of Justice and
the Ministry of Family and Social Policy play a crucial role in the development of
gender-speciﬁc domestic violence policy.

2.4

Institutional Domestic Violence Protection Setting
in Poland

In Poland, the ACDV provides a framework for the protection and support of victims
of domestic violence. This legal document introduces a system of multi-agency
co-operation and coordination from the local to the national level, including protective measures for victims of domestic violence. Poland established a comprehensive
local level (municipality—gmina) co-ordination mechanism for domestic violence
interventions, which functions on the basis of interdisciplinary teams (Articles 9.1.9. d. 1.). Such an interdisciplinary team is appointed by the head of the municipality
and should be composed of representatives from social services, municipality
committees for addressing substance misuse, the police, educational institutions,
healthcare institutions, non-governmental organisations and court-appointed guardians. Prosecutors and other professionals as well as practitioners engaged in the ﬁeld
of domestic violence prevention can also be invited to participate in the works of
the team.
Additionally, the interdisciplinary team may appoint working groups to solve
problems relating to domestic violence in individual cases. Members of the interdisciplinary team and working groups perform their tasks as a part of their professional duties. The tasks of the interdisciplinary team are determined in line with the
12

See further Sect. 2.4 of this chapter.
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respective municipality (gmina) programme for counteracting domestic violence and
protection of victims of domestic violence. It is stressed that “in addition to their
multi-agency mode of operation, the interdisciplinary teams are regarded throughout
Europe as a best practice due to their proximity to victims of domestic violence and
their country-wide coverage” (Krizsan and Pap, 2016, pp. 57–58).
Making interventions into a family environment where domestic violence occurs
is based on the ‘Blue Cards’ procedure and does not need consent of the victim of
domestic violence. The ‘Blue Cards’ procedure was introduced through the Regulation of the Council of Ministers (2011) and covers the general actions taken and
implemented by representatives of organisational units of social assistance, municipal committees for solving alcohol problems, the police, education institutions and
healthcare institutions. These actions are based on the justiﬁed suspicion of domestic
violence. The initiation of the ‘Blue Cards’ procedure begins by the ﬁlling in of the
‘Blue Card’ form in the event of any suspicion of domestic violence which may arise
in the course of a professional tasks performance, or as a result of notiﬁcation by a
family member or a witness.
Under the provisions of this regulation, the procedure is started by ﬁlling in the
‘Blue Card – A’ form. This form is completed by authorised entities, i.e., the social
assistance organisation unit, municipal committee for solving alcohol problems, the
Police, education and health care units. The ‘Blue Card-A’ form includes: the details
of the person affected by domestic violence and the person suspected of using
domestic violence; information on the suspicion of domestic violence; a speciﬁcation of the forms of domestic violence used by the suspected person; descriptions of
the behaviour of both the suspect and the victim; names of witnesses; information
about actions taken by the police; details regarding family; information about the
health condition of the potential victim and interventions performed; as well as
conclusions of the representative ﬁlling out the form, and any additional information—if needed. As a result of initiating the ‘Blue Card’, information on the family
situation is transferred to the Head of the interdisciplinary team, who must then
undertake further action to establish a concrete case. Interviewing of any child
suspected of being a victim13 of domestic violence should be carried out in the
presence of a psychologist.
After completing the ‘Blue Card – A’ form, the person affected by domestic
violence is given the ‘Blue Card – B’ form, which contains a note for those affected
by domestic violence. It is a kind of ‘Letter of Rights’, which provides some
explanation of what domestic violence is and who may be a victim. There is also a
list of the most common forms of domestic violence, as well as information about the
entities whom should be notiﬁed of all cases and might be able to provide some
support or assistance.
Pursuant to the ‘Letter of Rights’ of the person affected by domestic violence as
covered in the ‘Blue Card’ – B form, such a person should notify the Police or Public
Prosecution Ofﬁce about the problem. In addition, the ‘Letter of Rights’ in question
13

As a child can become both direct and indirect victim of domestic violence.
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provides that in the event of any acts of domestic violence, a police ofﬁcer is
obligated: (i) to ensure safety of the victim; (ii) to provide information about the
intervening police ofﬁcers; (iii) to provide, at the request of the court or prosecutor’s
ofﬁce, police records as evidence in the proceedings; (iv) to participate, at the request
of the court, as witnesses in a criminal case. In the course of an investigation, the
prosecutor has the right: (i) to put the suspect under police supervision with a ban on
contacting the victim; (ii) to put the suspect under police supervision rather than to
continue detention, provided that the defendant leaves the premises occupied
together with the victims within the time allowed and identiﬁes their whereabouts;
(iii) to order the defendant to leave the apartment occupied together with the
victim—if there is a reasonable fear that the defendant will commit a crime again
using violence against that person, especially when they have threatened to commit
such an offence.
In turn, the ‘Blue Card – C’ form contains a diagnosis of the situation of the
person affected by domestic violence (including descriptions of their family, professional, economic, and housing situations as well as the state of their health and, if
they have them, their children). In addition, this form commences the preparation of
an individual support plan for the person suspected of being affected by domestic
violence, including plans for a periodic assessment of their family situation and
veriﬁcation of the individual support plan in question. According to the procedure,
members of the interdisciplinary team or working group meeting with the suspected
victim must analyse the family situation and ﬁll in the ‘Blue Card-C’ form, as well as
the ‘Blue Card-D’ form. Members of the team are then tasked with developing an
individual support plan for the person affected by domestic violence in order to
improve her or his situation and that of their family's. The ‘Blue Card-D’ form
contains: details about the abuser—including the forms of violence used (physical,
mental, sexual or other), any actions taken against him and his obligations under law,
as well as any information regarding the frequency of periodic assessments of the
situation of the person suspected to use domestic violence to be taken.
As it was previously mentioned, there are both local and national levels of
response to domestic violence in Poland. The ACDV provides that, to create
conditions for efﬁcient prevention of domestic violence, the Council of Ministers
shall adopt the National Programme on Counteracting Domestic Violence (NPDV).
This sets forth detailed activities concerning: (i) providing protection and assistance
to victims of domestic violence; (ii) corrective and educational measures addressed
to the perpetrators of domestic violence; (iii) rising social awareness of the origins
and consequences of domestic violence and promoting violence-free approaches to
upbringing, and (iv) disseminating information about opportunities for and forms of
assistance for both victims and perpetrators of domestic violence.
In addition, the ACDV provides for establishing the Monitoring Team for
Prevention of Domestic Violence, as an advisory and counselling body for the
Minister responsible for social assistance. The duties of the Team include:
(i) initiating and supporting preventing measures for domestic violence;
(ii) monitoring the preventive measures for domestic violence; (iii) opinion-giving
on matters related to the execution of the Act and initiating amendments to the law
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on preventing domestic violence; (iv) opinion giving in the event of a dispute
between public administration institutions and non-governmental organisations
implementing tasks on prevention of domestic violence; (v) opinion giving on
matters of public tasks on prevention of domestic violence and on commissioning
of these tasks by, for example, NGOs. Duties also include: (vi) development of the
standards of assistance to victims of domestic violence and work with perpetrators of
domestic violence; (vii) establishing, in co-operation with non-governmental organisations and other entities, mechanisms for informing about standards of support for
victims of domestic violence and work with perpetrators of domestic violence, and
ﬁnally (viii) disseminating the results of the monitoring of preventative measures
taken towards domestic violence (Article 10a ACDV). The Team is composed of the
National Coordinator for the Implementation of the NPDV, relevant public ofﬁcials,
representatives of non-governmental organisations, churches and religious organisations (Article 10b ACDV).

3 Discussion: Regulatory Frameworks in Lithuania
and Poland in Light of the Istanbul Convention
Due to the historically unequal power relations between men and women, violence
against women has evolved as being signiﬁcantly different in kind to other types of
violent behavior (Prifti 2020). The Istanbul Convention provides for the inclusion in
the national law of the signatory countries, a set of articles that overcome the
traditional approach and take into account the speciﬁcs of violent actions against
women. The need to include in national law additional norms speciﬁcally aimed at
combatting violence against women is conditioned by the following set of
circumstances.
Firstly, the speciﬁc details of the legal regulation have to be taken into account.
Ignoring the unique characteristics of violence against women when compared with
all other types of violent behaviour leads to limitations on the effectiveness of the
law. These limitations allow these different kind of violations against women to fall
outside the scope of legal control (Jewkes et al. 2015). In that way, current methods
of legal response that are effective with many other types of violence turn out to be
ineffective in the case of violence against women (Prifti 2020).
Furthermore, law enforcement ofﬁcers must also note the speciﬁc characteristics
of violence towards women. Historically, responses of law enforcement ofﬁcers to
violence against women and men were asymmetric. The ﬁrst effect of this was to
withdraw violence against women from the sphere of legal regulation, viewing it
instead as an ‘internal affair’ of the family (Klugman 2017). A second impact saw a
tendency for predominantly male police ofﬁcers and other authorities to view many
manifestations of violence as a ‘common’ and therefore ‘normal’ phenomenon in
family relations. Thirdly, the investigation of intra-family relations is especially
difﬁcult due to their inherent intimacy and consequent secrecy, which can extend
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to acts of violence being committed in the home. A particular challenge is the
obtaining of evidence without which legal response is impossible. A fourth factor
to consider is that, in contrast to many other forms of violence, there is often a longterm relationship and emotional ties between the victim and perpetrator which may
result in reluctance to provide clear evidence.
Moreover, counteracting violence against women is effective only if it is carried
out as a set of interrelated targeted measures (Hester and Lilley 2014; Jewkes et al.
2015; Baumbach 2017). Therefore, the impact on violence can only be successful
with well thought-out policy, the implementation of which should be carried out by
the coordinated efforts of various specialists working in close relationship with one
another.
Lastly, to ensure effective responses to domestic violence, there is a need for
special knowledge and training. This applies especially to the responding institutions
and victim support bodies in the ﬁeld of family psychology and domestic violence.
Raising awareness also remains a priority.
It follows from all this that to effectively counter violence against women,
countries cannot limit themselves to the already existing legal norms designed to
respond to violence. For this reason, the Istanbul Convention provides for inclusion
in the national legislation of special legal provisions aimed at protecting women.
However, despite all the arguments, the incorporation of particular rules into speciﬁc
law (as previously mentioned in this chapter) is difﬁcult. We can see these tendencies
in the examples of Lithuania and Poland.
For instance, Lithuanian law indicates that violent acts against women in the
domestic environment are prosecuted on the basis of criminal laws already in force
(e. g. Article 12 of LPADV simply states that such a violation should be prosecuted
in accordance to the national Criminal Code). On the other hand, liability for
criminal offences in the immediate environment is regulated as qualifying elements
(e.g., health disorders). This, again, does not fully comply with the Istanbul Convention, since the situation of a woman in the immediate environment may differ
signiﬁcantly from the situation of other members of the immediate environment, for
example, her husband. The Polish Criminal Code is somewhat more speciﬁc in the
way that it covers regulations providing for criminal liability in cases of domestic
violence (Article 207 of PCC) and stalking (Article 190a of PCC). However,
according to some Polish scholars, although the Polish legal system does address
domestic violence, it criminalises it in an extremely limited way. Despite the fact that
the deﬁnition of family violence provided in Article 2.2 of the ACDV covers all
forms of inﬂicting and using violence against a family member, Article 207(1) of the
Polish Penal Code covers only “‘abusive’” violence, which is limited to severe and
premeditated forms of domestic violence. Application of Article 207(1) in the penal
decision-making process strengthens the gap between the ACDV guidelines and
Polish Law in practice. Hence, “Article 207 and its legal interpretation covers only a
tiny proportion of all domestic violence cases reported to the state agencies each
year” (Grzyb 2020, p. 18).
Another specialised provision that is not included directly in the national legislation of Lithuania is marital rape (intimate partner sexual violence). It is true that in

280

I. Michailovič et al.

both countries rape and other forms of sexual violence are covered by criminal law.
However, intimate partner sexual violence is yet to be explicitly prohibited. The
Istanbul Convention (Article 36) provides that the signatories shall take the necessary legislative or other measures to ensure that the provisions of paragraph 1 also
apply to acts committed against former or current spouses or partners as recognised
by internal law. Refusal to include this provision in the national law leaves a lack of
clarity and a resulting inability to protect women from such violence. As for Polish
criminal law, it is argued that even if the legislator introduced the offence of rape into
the Criminal Code (Article 197 PCC), its provisions do not fully reﬂect the main idea
of the Istanbul Convention because it lists prerequisites for prosecution, such as
using violence, or unlawful deception. The premise of the “consent” of a potential
victim is completely missing (Burek and Sękowska-Kozłowska 2020, p. 252;
p. Krizsan and Pap, 2016, p. 48).
On the one hand, it is evident that both countries seek to show their support for
women’s rights. However, both countries are not yet ready to go all the way and
implement all of the Convention’s provisions. Hence the ambivalent attitude towards
the Convention in both countries: Lithuania has recognised (signed), but not ratiﬁed
the Convention, Poland has ratiﬁed the Convention, but is close to withdrawing from
it. The main problem is that there are varied opinions in Poland as to the compatibility of some of the provisions of the Istanbul Convention with the Constitution of
the Republic of Poland. Most concerns surround the use of the term of ‘gender’—as
opposed to ‘sex’—as there is growing sentiment that this is too aligned with LGBT+
‘ideology’, as well as the content of the Convention’s provisions; for example,
Article 6, Article 12 and Article 14. In both countries, opponents of the Istanbul
Convention point out not only the incompatibility with the Constitution, but also
the threat it poses to the ‘family’, in its traditional meaning. Opponents also refer to
the judgement of the Bulgarian Constitutional Court, which in 2018 held that the
Istanbul Convention is incompatible with the Constitution of their country (Bulgaria,
Constitutional Court, Judgment No. 13, July 27, 2018).
It appears that, in the positions of individual countries at least, it is necessary to
distinguish between coexisting understandings of the need to protect women from
domestic violence. There is a distinction between the general (‘theoretical’) and
speciﬁc (‘practical’). The ﬁrst manifests itself on a more general level: the country
generally (‘theoretically’) recognises the need to protect women from domestic
violence and readily condemns violence against women as such. The second
emerges in the reaction within the same country to speciﬁc manifestations of
domestic violence. States appear to be reluctant to distinguish and speciﬁcally
recognise acts of domestic violence against women as such violence is perceived
as insigniﬁcant or natural, which in turn prompts doubts about the need for any
additional, special measures to protect women.
It should also be noted that the Istanbul Convention provides for the incorporation
into national law of a set of articles regulating a well-coordinated response to
violence against women and the organisation of its prevention. Both countries
have adopted legal acts that reﬂect all the requirements of the Convention in
responding to violence against women and organising prevention. In both countries,
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these documents include articles on identifying cases of violence against women,
collecting data on such cases, informing victims about their rights and sources of
psychological and other assistance, ensuring their safety, and investigating these
cases.
At the same time, the nature of these documents is different in Poland and
Lithuania. The procedure for responding to revealed acts of violence against
women in Lithuania is characterised by brevity. In its regulation of the prevention
of violence against women, Lithuanian law establishes a single, short set of functions
for all institutions involved in responding to domestic violence (drawing up prevention plans, educating the population, training law enforcement ofﬁcials, collecting
statistics, conducting research). In contrast, Polish acts give a detailed description of
the place and functions of each institution.
We see a similar difference in how the collection of data on victims of violence is
regulated in both countries. Data on a woman victim of violence collected by a
police ofﬁcer in Lithuania is scarce and mainly relates to the circumstances of the
violence (Order of the Lithuanian Police Commissioner-General 2018). In contrast,
the Polish ‘Blue Card’ is much longer and contains detailed information on the
nature of violence, the psychological characteristics of the victim, a description of
the consequences of violence, evidence of witnesses, the measures that were previously taken for the prevention of violence, relationships with other family members,
and indirect signs of the presence of violent actions in relationships.
The same difference can be noted in the way the victim is informed about her
rights. Lithuanian law simply indicates the right of victims to receive the necessary
legal advice and other information (although in practice usually the victim gets a call
from the case manager). In contrast, the Polish ‘Blue Card–B’, which is given to each
victim, contains a detailed (of 4 pages) description of these rights and all other
necessary information.
The merits and disadvantages of each of these approaches are the subject of
heated debate in legal literature. At the same time, when considering these two
countries, it seems that the current response of law enforcement ofﬁcials to violations
against women mostly reﬂects the traditional limited and asymmetric approach to the
issue (Klugman 2017).

4 Concluding Remarks
Comparing the implementation of laws provided for by the Istanbul Convention in
Lithuania and Poland reveals both similarities and differences. Both countries seek
to improve their national regulation to comply with the main standards of the
Istanbul Convention and, where possible, introduce the provisions of the Convention
into national legislation. At the same time, Lithuania and Poland face the same
challenge—a dilemma on how to act when national legislation already establishes
(at least to some extent) similar norms that prosecute violence in general or violence
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in the immediate environment in particular. Additionally, the question of the Convention’s compatibility with the Constitution is under discussion.
The main difference between the two countries lies in the degree of incorporation
into national legislation of special, ‘women protecting norms’, as required by the
Convention. The Lithuanian legislator, satisﬁed with the existence of general rules
against violence, sees no need for special additional criminal provisions targeting
violence in the immediate environment. In contrast, the Polish legislator has introduced additional rules aimed speciﬁcally against violence in the immediate environment. However, there is a lack of comprehensive regulation and a more concrete or
uniﬁed national strategy in this regard. Therefore, Polish legislation still fails to
consider the speciﬁc, uniquely vulnerable position of women in the immediate
environment.
The omission of specialised articles in national legislation can be explained by the
ambivalent attitude of both countries towards the provisions of the Convention. On
the one hand, the Convention is signed (ratiﬁed in Poland), which seems to be
dictated by the urgency of the problem and the desire to strengthen the international
prestige of the country. On the other hand, there is a reluctance to change decisively
the existing practice of the reserved and asymmetric responses to violence against
women.
The Istanbul Convention provides for the inclusion in national legislation regulations that provide a holistic approach and response measures to domestic violence
against women. Generally, it seems that both countries have incorporated these
provisions into their national legislation in the context of counteracting domestic
violence. Nevertheless, further research into the long-term practical application of
these concrete measures will be needed in the future.
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Abstract The Victims’ Rights Directive, establishing minimum standards for the
rights, support and protection of crime victims, is the cornerstone of the EU victims’
rights policy. Its provisions set minimum standards for the participatory rights of
victims in criminal proceedings and introduce an individualised approach towards
victims. The individualised approach, which takes account of the special vulnerability of particular victims, is also vital in implementing one of the core rights
provided in the Directive—the right to support. The implementation of the Directive
therefore requires a wide spectrum of legislative and non-legislative measures. This
chapter addresses the strengths and weaknesses related to the implementation of the
Victims’ Rights Directive in two Baltic countries: Lithuania and Estonia. It is argued
that in Lithuania the main emphasis has been placed on the formal transposition of
the Directive, whereas Estonia also focuses on developing victim support services.
However, the needs of the most vulnerable victims are not adequately addressed in
either country.
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1 Introduction
Decades ago, from the criminal justice perspective, a crime victim was considered a
passive party whose role and duty was limited to reporting the crime. In this respect,
the role of a crime victim was similar to that of a witness. However, this approach did
not take into account the impact of the crime on the victim. Being a victim of a
criminal act has a considerable effect on a person’s health and well-being, causing
stress, sleeping difﬁculties, loss of conﬁdence, and depression (Tan and Haining
2016, p. 133). It also inﬂuences multiple spheres of a person’s life, including
parenting skills, impaired occupational functioning, higher unemployment rates,
and problematic intimate relationships (Hanson et al. 2010). Research has also
found that a previous victimisation experience intensiﬁes a person’s fear of crime
(Fox et al. 2009).
The recently published European Fundamental Rights’ Agency Report on Crime,
Safety and Victim’s Rights states that “becoming a victim of crime—in particular,
violent crime—undermines core human and fundamental rights. It is an extreme
manifestation of violation of one’s rights, which can encompass the right to life and
human dignity in the context of violent crime, alongside access to justice when
reporting crime and non-discrimination in one’s treatment as a victim” (FRA 2021,
p. 7).
Indeed, a criminal act damages the core fundamental rights of a victim, such as
the right to life and human dignity. However, as was repeatedly found in the
research, participation in the criminal proceedings often causes additional psychological harm to the crime victims involved, a phenomenon known as secondary
victimisation. Orth (2002) ﬁnds that criminal proceedings have a signiﬁcant effect on
coping with victimisation, self-esteem, faith in the future, trust in the legal system,
and conﬁdence in a just world. Moreover, adverse effects on trust in the legal system
and conﬁdence in a just world were considerably stronger than the effects on coping
with victimisation, self-esteem, and faith in the future. The author notes that “as a
result of their monopoly on penal action, the criminal justice authorities oblige
victims to cooperate as witnesses in criminal proceedings. As a consequence, the
authorities should have the responsibility to counteract secondary victimisation by
criminal proceedings by appropriate prevention and intervention measures” (Orth
2002, p. 324). Such measures may include, for example, legal and psychological
counselling to help victims to prepare, go through and deal with the consequences of
criminal proceedings.
To establish general European standards in the ﬁeld of victims’ rights, Directive
2012/29/EU establishing minimum standards on the rights, support, and protection
of victims of crime, and replacing Council Framework Decision 2001/220/JHA
(Victims’ Rights Directive, the Directive) was adopted. It requires introducing
legislative and non-legislative measures aimed at strengthening the participatory
role of victims in criminal proceedings and addressing their individual needs.
The topics related to rights, needs, status, protection and support have been
widely addressed in academic literature. In particular, the theoretical underpinnings
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and standards of the Victims’ Rights Directive have been analysed by Buczma
(2013), Dearing and Huxtable (2020), Groenhuijsen (2014), Lehmkul (2020) and
other scholars. Ažubalytė and Zajančkauskienė (2014) analysed the Directive’s
concepts of vulnerability and individual assessment, and the corresponding obligation to introduce the vulnerability assessment of adult victims into the Lithuanian
criminal procedure.
This chapter aims to contribute to the academic discussion on how different EU
Member States implement the standards in the Directive. Its purpose is to highlight
the key positive developments as well as the challenges remaining in implementing
the standards of the Directive in two Baltic States—Lithuania and Estonia. To
achieve this aim, the following tasks are undertaken: (i) to identify the main
principles of the Directive; (ii) to address the legislative measures adopted in
Lithuania and Estonia aimed at increasing the participatory rights of victims and
implementing the principle of an individual approach; (iii) to provide an overview of
the systems of Victim Support Services in both countries; (iv) to present the main
empirical-research ﬁndings on Victim Support Services in Estonia. For these purposes, different sources are used, including legislative acts, academic texts, and
reports published by the EU, national public institutions and NGOs.

2 The Victims’ Rights Directive: A Comprehensive
Approach to Victims’ Rights
The Victims’ Rights Directive sets minimum standards concerning the right to
understand and be understood, the right to receive information, procedural rights
related to reporting a crime and participation in criminal proceedings, the right to
access Victim Support Services, and the right to protection from secondary and
repeat victimisation, intimidation or retaliation. The Directive’s provisions establish
the requirements integrating these fundamental rights, where applicable, into different stages of the criminal justice cycle—ﬁrst contact and reporting, pre-trial investigation, trial and post-trial.
Research carried out by the Fundamental Rights Agency suggests that the
Directive combines elements of two different approaches: a rights-based approach
and a needs-based approach. According to the rights-based approach, a crime is
interpreted as a human-rights violation that entitles the victim to redress; criminal
proceedings with extensive participatory rights for the victim should serve as a
mechanism providing such redress and the restoration of the victim’s dignity. The
more traditional needs-based approach, on the other hand, is part of a state-centric
paradigm, which perceives a crime primarily as a wrong against society, as
prohibited behaviour that also harms the victim. The needs-based approach centres
on the harm that victims endure and on their need for support and protection (FRA
2019a, p. 17, 21–22; Dearing and Huxtable 2020, pp. 23–25).
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The rights-based approach can be considered as prevalent in the Directive. As
stated in Article 1(1), “the purpose of this Directive is to ensure that victims of crime
receive appropriate information, support and protection and are able to participate in
criminal proceedings”. By the same provision, Member States are obliged to “ensure
that victims are recognised and treated in a respectful, sensitive, tailored, professional and non-discriminatory manner”. A participatory element and recognition of
victims as such are elements of a rights-based approach (FRA 2019a, pp. 21–22).
The language of the Directive, referring to particular ‘rights’ should also be noticed.
However, the Directive does not fully embrace the rights-based approach. At the
time of drafting the Directive, the role of victim in the criminal justice system of
different Member States ranged from that of an independent party in criminal proceedings to that of a witness (Dearing and Huxtable 2020, pp. 4–6). Consequently,
the Directive did not introduce a single approach to victims as parties to criminal
proceedings. By the same token, it made access to certain procedural rights (the right
to a review of a decision not to prosecute, the right to legal aid, and the right to
interpretation and translation) dependent on the procedural status of a victim within
national legal systems (Buczma 2013, p. 243). This restraint concerning the procedural role of victims enabled a consensus to be guaranteed on all other rights
contained in the Directive (Dearing and Huxtable 2020, p. 3; Lehmkuhl 2020,
pp. 190–191). At the same time, failing to recognise victims as parties to the criminal
proceedings is criticised as one of the main shortcomings of the Directive, clearly
falling short of the victim-centred approach (FRA 2019a, p. 23).
The Directive places special emphasis on what can be called the principle of the
‘individualised approach’. As noted in the guidance document related to the transposition and implementation of the Directive, “the core objective of this Directive is
to deal with victims’ needs in an individual manner, based on an individual assessment [. . .]” (Directorate General Justice 2013, p. 4). The individualised approach can
be considered to be inherent in the provisions of the Directive referring to the
individual assessment of victims (Art. 22), the relevance of personal characteristics
of the victims when communicating with them (Art. 3(2)), taking into account
speciﬁc needs of victims when providing information and support (Art. 4(2), Art.
9(2)), and applying protection measures based on speciﬁc protection needs due to
vulnerability to secondary and repeat victimisation, intimidation or retaliation (Art.
9(3), Arts. 22-23). The individualised approach may require introducing measures
ranging from developing informational materials and ensuring the right of different
victims, including those with disabilities, to understand and be understood (Art.
3(2)), to special protection measures, intended to prevent secondary victimisation
related to participation in criminal proceedings (Art. 23).
An important aspect of the individualised approach is identifying particularly
vulnerable victims. The Directive introduces the term ‘victims with speciﬁc protection needs’, i. e., victims who are vulnerable to secondary and repeat victimisation,
intimidation and retaliation. To identify speciﬁc protection needs, Member States are
required to ensure that victims receive a timely and individual assessment, which is
in essence an evaluation of their vulnerability. The criteria for this assessment
encompass the personal characteristics of the victim, the type or nature of the
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crime, and the circumstances of the crime (Art. 22). At the same time, speciﬁc
circumstances indicating increased vulnerability are identiﬁed. They include considerable harm suffered due to the severity of the crime; suffering a crime committed
with a bias or discriminatory motive; the existence of a relationship with the offender
or dependence on the offender. In this regard, victims of terrorism, organised crime,
human trafﬁcking, gender-based violence, violence in a close relationship, sexual
violence, exploitation or hate crime, and victims with disabilities are identiﬁed as
warranting special attention in conducting an individual assessment (Art. 22(3)). The
presumption of the vulnerability of child victims is also established (Art. 22(4)).
Thus, the Directive suggests a ﬂexible approach to vulnerability, combining both
general and speciﬁc criteria.
Some authors criticise the obligation to conduct an individual assessment as an
unnecessary burden placed on law-enforcement authorities, which might even have a
negative impact on the attitude of police ofﬁcers towards victims’ rights in general
(Groenhuijsen 2014, p. 37). However, many national delegations preferred an
individual assessment that grants fairly wide discretion to national authorities for
identifying vulnerability on a case-by-case basis, instead of providing an exhaustive
list of ‘vulnerable victims’ (Buczma 2013, pp. 243–244; Ažubalytė and
Zajančkauskienė 2014, p. 158). Organisations working in the ﬁeld of victims’
support also perceived the introduction of individual assessment as a welcome
development which, among other things, gives the victim more effective access to
justice (Victim Support Europe 2013, p. 20, 25).
According to the Directive, the identiﬁcation of vulnerability should lead to the
application of special protection measures aimed at reducing the risk of secondary
victimisation due to participation in criminal proceedings. These organisational
measures focus mostly on arrangements aimed at reducing stress for victims during
interviews, avoiding unnecessary visual contact between victims and offenders
during victim testimonies, and protecting victims’ privacy (Art. 23).
The individualised approach, including taking into account the special vulnerability of particular victims, is also vital in implementing one of the core rights
provided in the Directive—the right to support. The Directive requires that victims
have access to general and specialist Victim Support Services in accordance with
their needs (Art. 8). No particular model for funding and organising Victim Support
Services is provided. It is stated that they may be set up as public or
non-governmental organisations and may be organised on a professional or voluntary basis (Art. 8(4)). Instead, the main focus is placed on the nature and type of
services to be provided.
Taking into account the far-reaching objectives of the Directive, its implementation, as noted by the European Commission, requires not only transposition into
national legislation, but also the adoption of non-legislative measures, such as setting
up general and specialist support services and ensuring that practitioners and other
people coming into contact with victims are effectively trained in victims’ rights
(European Commission 2020). In this respect, the ﬁndings of the research study
conducted by the Fundamental Rights Agency are particularly telling. The study
revealed that the extensive participation rights granted by procedural codes of some
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Member States did not lead to a higher level of victim satisfaction in terms of their
position in the criminal justice system, compared to victims in Member States where
they were not accorded signiﬁcant participation rights. What really mattered were
the concepts and philosophy on which practitioners of criminal justice operate
(Dearing and Huxtable 2020). Thus, for legislative reforms to become effective,
changes in the mindsets of practitioners may be necessary (Fundamental Rights
Agency 2019b).

3 Transposition of the Directive in Lithuania and Estonia
3.1

Strengthening the Participatory Role of Victims

In Estonia and Lithuania, victims have the status of participants in the proceedings
with their own standing. Even though the status of victims has certain similarities to
that of witnesses, e.g., the same general rules for questioning apply, the scope of a
victim’s procedural rights is signiﬁcantly wider. According to the Lithuanian Code
of Criminal Procedure (Parliament of the Republic of Lithuania 2002), every victim
of a criminal offence has the right to demand that the person who committed the
offence be identiﬁed and punished (Lithuanian CCP, Art. 44(10)). This provision
may be perceived as expressing a rights-based idea that bringing offenders to justice
is not only a prerogative of the state, but also a legitimate interest of victims.
The deﬁnition of ‘victim’, both in Lithuania and in Estonia, contains the main
elements provided in the Directive. During the transposition of the Directive in both
countries, the statutory deﬁnition of a victim as a party to the criminal proceedings
was expanded to include family members and close relatives of a person who died
due to a criminal offence (Lithuanian CCP, Art. 28(1)). In Estonia, the factual basis
for becoming a victim is a violation “of legal interests” by the criminal offence
(Estonian CCP, Art. 37(1)), whereas in Lithuania it is the “suffering of physical,
pecuniary, or non-pecuniary damage” (Lithuanian CCP, Art. 28(1)). However, in
Lithuania, to acquire the procedural status of a victim in criminal proceedings
(ofﬁcially referred to as ‘an aggrieved person’, ‘nukentėjusysis’) the factual basis,
i. e., having suffered physical, pecuniary, or non-pecuniary damage resulting from a
criminal offence, or suffered damage related to the death of a family member or a
close relative caused by a criminal offence, is not sufﬁcient. The ofﬁcial status of
‘victim’ is acquired based on the decision of a pre-trial ofﬁcer, prosecutor or the
court (Lithuanian CCP, Art. 28(1)). In other words, to gain the procedural status of a
victim, both factual and legal grounds have to be satisﬁed. A similar situation exists
in Estonia. In both countries, however, the factual basis is sufﬁcient for the purposes
of receiving support services.
For transposing the Directive, the Lithuanian and Estonian Codes of Criminal
Procedure were supplemented with provisions aimed at strengthening the procedural
role of victims. The main package of amendments to the Lithuanian CCP was
adopted in 2015 (Parliament of the Republic of Lithuania 2015). In particular, the
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right of victims to receive information on their procedural rights and the state of
criminal proceedings involving them, as well as certain rights related to interpretation and translation, were regulated. For example, in Lithuania provisions related to
linguistic assistance in reporting a crime were introduced (Lithuanian CCP, Art.
8(4)). In Estonia, the right to receive a translation of essential procedural documents
was added to the list of procedural rights (Art. 10 (2, 6) of Estonian CCP). In
Lithuania, this right was introduced only in 2020, and explicitly restricted to
situations where the translation of particular documents is “necessary to ensure
active participation of a victim or his/her representative in the proceedings” (Parliament of the Republic of Lithuania 2020, Art. 8(5) of Lithuanian CCP). In both
countries, victims were granted the possibility of being accompanied by a person of
their choice during police interviews and court hearings (Art. 56-1 of Lithuanian
CCP, Art. 38 (5-3) of Estonian CCP).
The transposition of the Directive moved towards introducing measures related to
victims presumed to be especially vulnerable. Special procedural provisions for
child victims, including audio or video recording of interviews, were already in
place in Estonia, whereas in Lithuania, both in transposing the Directive and in
implementing the reform on the rights of the child, new requirements for
interviewing child victims and witnesses were introduced. The main novelties
concerned the introduction of audio-video recording of child interviews and the
mandatory participation of a psychologist in all interviews with victims and witnesses under 14 years of age. Mandatory participation of a psychologist was also
provided for interviews with children over the age of 14 who were victims of crimes
causing extremely traumatic experiences, such as crimes against life and health, or
sexual offences (Parliament of the Republic of Lithuania 2015, 2017; Art. 186 of
Lithuanian CCP). One of the aims of these measures, as indicated in the Explanatory
reports, was to reduce the risk of child victims and witnesses experiencing secondary
victimisation as a result of criminal proceedings (Ministry of Justice of the Republic
of Lithuania 2015, 2017).
Another measure introduced in Lithuania concerned victims who are presumed to
be especially vulnerable due to the nature of the crime suffered. New provisions of
the Law on State-Guaranteed Legal Aid (Parliament of the Republic of Lithuania
2018) established the right of these victims to receive state-guaranteed legal aid
without having to pass a rather strict means test. Thus, victims of terrorism, human
trafﬁcking, domestic violence, sexual abuse, crimes committed by an organised
group or criminal association, and hate crimes, are eligible to receive stateguaranteed legal aid and have their legal interests represented throughout the criminal proceedings. At the same time, this was an additional step in reinforcing the
procedural position of victims as having their own legal standing and protection of
legal interests in the criminal case, as these interests, contrary to the common
perception, may not always coincide with the position of the prosecution, e.g., the
victim might wish to appeal a decision to discontinue the case. Similarly, the
Directive also gave impetus to the regulation of the right to receive state-guaranteed
legal aid for child victims. Both in Lithuania and Estonia, provisions were introduced concerning the possibility for child victims to receive state-guaranteed legal
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representation when it is required in the interest of justice, including in situations
where a conﬂict of interest between a child and his or her statutory representative is
identiﬁed (Parliament of the Republic of Lithuania 2014, Law on State-Guaranteed
Legal Aid, Art. 12(1(11)); Estonian CCP, Art. 41(3)).
As previously mentioned, the Directive places strong emphasis on the individual
approach. In transposing the provisions on individual assessment and application for
special protection measures, Lithuania introduced a general obligation for
law-enforcement ofﬁcers to conduct an assessment of victims’ speciﬁc protection
needs and to take them into account when organising criminal proceedings (Parliament of the Republic of Lithuania 2015, Art. 186-1 of the Lithuanian CCP).
Particular requirements and criteria for the assessment were set out in the Prosecutor
General’s Recommendations on the assessment of the speciﬁc protection needs of
victims (Prosecutor General of the Republic of Lithuania 2016). The evaluation is a
box-ticking exercise, encompassing criteria related to data on the crime (e.g.,
whether violence was used and what type of violence, what kind of damage was
suffered, objects against which the crime was committed), data on the victim (e.g.,
health, social circumstances, relationship with the perpetrator, dependence on the
perpetrator, signs of psychological trauma), and data on the perpetrator (identiﬁed or
not, individual or a group, previously convicted or not). During the assessment, a
high, average or low risk of suffering harm related to the criminal proceedings or
other circumstances is identiﬁed. The Recommendations also explain what protection measures might be applied to victims; however, since these measures are not
related to the outcome of the individual needs assessment, some doubt exists as to
their meaningfulness. Measures aimed at protecting the victim from secondary
victimisation may be categorised into two groups: measures directed towards
minimising the risk of secondary victimisation unrelated to the perpetrator, and
measures that should minimise the risk of negative inﬂuence related to the perpetrator. The ﬁrst category comprises such measures as interviews by an ofﬁcer of the
same gender, interviews by a specialised ofﬁcer, participation of a psychologist, etc.
The second category includes victim interviews by a pre-trial judge in the absence of
the suspect, or interviews in rooms equipped for interviewing child victims (Leonaitė
2018).
In Estonia, individual assessment as required in the Directive was similarly
introduced in the Code of Criminal Proceedings, which provides that the body
conducting proceedings is obligated to assess whether the victim requires special
treatment and protection in the criminal proceedings. The assessment should take
into consideration the victim’s personal characteristics, the gravity and nature of the
criminal offence, the personality of the suspect, as well as the circumstances relating
to the commission of the criminal offence and the damage caused to the victim. A
minor victim is always assumed to need special treatment and protection in criminal
proceedings (Art. 372(2) of Estonian CCP). The assessment should lead to a decision
on how to ensure the safety of the victim and whether the victim needs special
premises, or a trained specialist for questioning (ibid.).
Even though the above-mentioned measures did not constitute revolutionary
changes, the newly recognised victims’ procedural rights could be perceived as a
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small step towards a more victim-centred criminal justice. Taking into account that
effective participation of victims in criminal proceedings is an important factor for
maintaining their trust in the criminal justice system, their perception of justice, and
ultimately for bringing about a healing process (Braun 2019, p. 4) even small
changes that increase participatory possibilities are relevant.
However, EU institutions expressed criticism with regard to the transposition of
some provisions, since certain elements of procedural rights provided in the Directive were not transposed into national legislation, or inadequate regulation of these
rights was established. For example, in its impact assessment (2017) the European
Parliament concluded that Estonia did not transpose the provisions requiring the
provision of accessible information to victims about their rights. In addition, Estonia
did not adopt provisions speciﬁcally referring to linguistic assistance when submitting a complaint, the right to receive compensation from the offender and on
protection measures for victims with speciﬁc protection needs. Lithuania was
criticised for lack of clarity regarding the practical implementation of particular
rights, including the right to understand and be understood, to receive information
about the criminal proceedings, and the possibility to obtain measures of protection
from secondary and repeat victimisation, intimidation and retaliation.
At the same time, it is clear that formal transposition of the Victims’ Rights
Directive into the national legal system would not be sufﬁcient for actually
implementing the goals and standards of the Directive. Research on the implementation of the Victims’ Rights Directive in Lithuania and Estonia revealed discrepancies between the rights as laid down in national law and those guaranteed in practice
(Bitiukova and Normantaitė 2019; Espenberg et al. 2017; Grossthal et al. 2019).
Different reasons may account for these discrepancies, including lack of regulation, lack of awareness, and lack of resources. For example, in Lithuania, the lack of
regulation on the rights and duties of an accompanying person, or the unclear scope
of the victim’s right to receive information about the state of the criminal proceedings, lead to situations where the implementation of these rights depends on
the discretion of the responsible ofﬁcer (Bitiukova and Normantaitė 2019,
pp. 24–25). In Estonia, the scope and content of the individual assessment of victims
were not regulated in detail, making this practice rather exceptional (Luht 2020). At
the same time, although a detailed procedure for conducting individual assessments
was introduced in Lithuania, it has no clear function in the proceedings. Consequently, many law-enforcement ofﬁcers perceive it as a mere formality and pre-trial
investigators usually do not consider the results of the assessment (Bitiukova and
Normantaitė 2019, pp. 63–64). Lack of resources is another obstacle precluding the
practical implementation of victims’ procedural rights. For example, the lack of
informational material tailored to the needs of victims with visual impairments,
children, and persons with psychosocial disabilities, as well as the lack of training
in communicating with such persons, compromises the realisation of their right to
understand and be understood (Bitiukova and Normantaitė 2019, p. 15). To be sure,
the socio-economic situation of the state is also important when it comes to
implementing measures requiring state funding.
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Full implementation of the standards provided in the Victims’ Rights Directive is
therefore a process requiring adequate funding and other resources (e.g., availability
of psychologists and other specialists who could help interview especially vulnerable victims). It also requires developing a more victim-centred and rights-based
professional culture, especially among law-enforcement ofﬁcers and court staff. The
latter aim should be at least partially addressed by implementing Article 25 of the
Directive, requiring training for practitioners who are likely to come into contact
with victims. Otherwise, the rights and mechanisms provided in legal acts will not
result in rights that are ‘practical and effective’. Moreover, as noted in a study
conducted by Espenberg et al. (2017), the introduction of a genuinely victim-centred
criminal justice model would require even greater effort, actually redesigning the
entire criminal proceeding system and putting the victim, instead of the perpetrator,
at the centre of the process.

3.2

Introducing or Strengthening a System of Victim Support
Services

Victims may have different needs, including primary needs, emotional needs,
information needs, practical needs, ﬁnancial needs, and needs related to criminal
proceedings, e. g., to be heard (Boom and Kuijpers 2012, p. 159). While some of
those needs can be addressed only by law-enforcement authorities, others require the
existence of Victim Support Services, which may be of crucial importance in
empowering victims and giving them moral support (FRA 2019b, p. 48). Support
can also prove to be particularly important with regard to a victim’s decision to
report a crime and to cooperate with the police investigation and trial. Thus, the right
to support, encompassing information and advice, emotional and psychological
support and practical assistance, is perceived as one of the core rights in the Directive
(Directorate General Justice 2013, p. 24).

3.2.1

Victim Support Services in Lithuania

Introducing generic Victim Support Services to provide general and specialist
support to all crime victims, as required by Articles 8 and 9 of the Victims’ Rights
Directive, became the main challenge faced by Lithuania in transposing this Directive. As of the second quarter of 2021, comprehensive support in Lithuania is
provided only to certain categories of victims: victims of domestic violence, victims
of human trafﬁcking and, to a certain extent, child victims. The providers of
specialised support are mainly non-governmental organisations funded through
biannual tenders organised by the Ministry of Social Security and Labour (Ministry
of Social Security and Labour 2019). Unfortunately, no specialised support to
victims of sexual violence is offered, and the lack of political will to ratify the

Implementation of the Victims’ Rights Directive in Lithuania and Estonia:. . .

297

Council of Europe Convention on preventing and combating violence against
women and domestic violence (Istanbul Convention)1 adds to the fact that the
introduction of such services remains unlikely.
The broadest network of specialised support services is oriented towards victims
of domestic violence, with a focus on violence against women. Specialised comprehensive support centres started functioning in Lithuania shortly after the Law on
Protection against Violence in Close Environment was adopted in 2011. As of 2021,
specialised comprehensive support is provided by 16 specialised comprehensive
support centres, covering all 60 Lithuanian municipalities (Ministry of Social Security and Labour of the Republic of Lithuania 2021). These centres provide emotional
and psychological support, prepare individualised support plans and act as intermediaries in arranging necessary services, including legal aid and temporary accommodation (Minister of Social Security and Labour of the Republic of Lithuania 2015;
Lithuanian Association for the Enhancement of Women’s Rights 2021). According
to the Law on Protection against Violence in Close Environment (Parliament of the
Republic of Lithuania 2011), law-enforcement ofﬁcials are obliged to submit victims’ contacts to speciﬁc specialised comprehensive support centres, so that consultants can proactively reach out to victims and offer them support. This system of
automatic referral is evaluated as effectively ensuring that all victims of domestic
violence, including those who are afraid or ashamed to apply for assistance, will be
offered support.
Five organisations provide comprehensive support to victims of human trafﬁcking. The support encompasses temporary accommodation, handling of personal
identity documents, provision of basic necessities and medical aid, psychological
and legal support, as well as support in the ﬁeld of education, employment and
integration into society (Ministry of Social Security and Labour of the Republic of
Lithuania 2020; National Rapporteur on the Fight Against Human Trafﬁcking 2021,
pp. 14–17).
The main responsibility for organising support to child victims, especially victims
and witnesses of domestic violence, falls upon the State Child Rights Protection and
Adoption Service and its territorial divisions. However, in cases of domestic violence, the majority of support measures are for the most part aimed at providing
support to a family as a whole. Child victims can also beneﬁt from mainly psychological support provided by NGOs.
In response to a reasoned opinion issued by the European Commission in
infringement proceedings No 2016/0109 (European Commission 2019), the Law
on Assistance to Victims of Crime was adopted in Lithuania and came into force on
1 March 2021 (Parliament of the Republic of Lithuania 2021a, b; Ministry of Social
Security and Labour of the Republic of Lithuania 2020). This law introduces the
concept of ‘victim’corresponding to that used in the Directive and is not limited to

1

The Istambul Convention requires setting up appropriate, easily accessible rape crisis or sexual
violence referral centres for victims in sufﬁcient numbers to provide for medical and forensic
examination, trauma support and counselling for victims (Art. 25).
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persons who are ofﬁcially recognised as victims of crime in criminal proceedings. It
also establishes the duty of ﬁrst-contact institutions (police, prosecution ofﬁces,
courts, municipalities, education, health care and social support institutions) to
provide different types of information to victims as required by Article 4 of the
Directive. The main step, however, is the creation of preconditions for introducing a
system of generic victim support services. The law provides that organisations,
corresponding to accreditation requirements, can apply for accreditation and be
accredited as victim support organisations for a renewable period of 3 years.
Accreditation entitles them to state funding. These organisations should fulﬁl similar
functions to those currently provided to victims of domestic violence, including
assessing the needs of the victim, drawing up a plan of support measures and
organising the provision of required support. The support should be provided both
to victims, irrespective of whether they reported a crime, and their family members.
In the end of 2021, 26 organisations were accredited to provide generic support, the
majority of them - organisations providing specialised support services to victims of
domestic violence and victims of human trafﬁcking. However, as of December
2021 it was too early to provide any insights into the system’s functioning.

3.2.2

Victim Support Services in Estonia

Estonia introduced a state victim support model as early as Parliament of Estonia
(2004). The model was developed on the assumption that services for victims should
be equally available throughout the country. Victim support is provided on-site by
regional victim support workers located in each county. In most cases, support
services are based at local police stations. Their task is communication with clients,
providing counselling, and referring the clients to further services. Victim support
can be accessed by contacting the regional victim support worker, the Women’s
Support Centre, the Sexual Violence Crises Centre, or by calling the crisis support
hotline or the human trafﬁcking helpline. The majority of victims reach a victim
support worker through the police. Victims are also referred to a victim support
worker through local government child protection or social workers (Pall and Markia
2021).
The victim support system is state-funded on a large scale but still involves
resources from EU programmes; Centres of Sexual Violence are co-funded with
the Health Insurance Fund. The needs of social services victims, i.e., support persons
and social housing, are ﬁnanced by local governments. The state model’s strengths
are the uniform level of Victim Support Services in all regions, the well-established
cooperation network, sustainable and stable funding, and centralised training. A
similar basic service is provided across the country. The disadvantage, however, is
limited particular knowledge. In addition to the state victim-support system, NGOs
assist victims. NGOs see their primary role as meeting the need to cover target
groups for whom there are insufﬁcient or no services available. However, operating
from project to project does not facilitate their long-term development goals, investments, and sustainability (ibid.).
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Victim Support Services are ‘low threshold’, i.e., they are available partly
regardless of the initiating of criminal proceedings. Generally, services for victims
include counselling, communication with authorities, ensuring accommodation and
catering, providing psychological and material assistance, and providing interpretation and translation when needed. Services that are available for everyone include
counselling, Women’s Support Centres and Sexual Violence Crises Centres. Psychological counselling in an amount of up to one minimum monthly wage is
available for the victim of an offence. Victims of human trafﬁcking, sexual violence
and gender violence are treated as the most vulnerable, with special services
designed ﬁrst-hand and later opened to other groups. Victims of human trafﬁcking
and minor victims of sexual violence can access psychological aid without limitations (Art 3(2) of Victim Support Act).
At the beginning of 2017, amendments to the Victim Support Services Act
entered into force with particular attention to vulnerable groups identiﬁed in the
Directive. With these amendments, the Women’s Support Centres service was
incorporated into the services under the Victim Support Services Act. As the
explanatory note to the amendments (Parliament of Estonia 2016a, b) read, Women’s
Support Centres used to be available during limited hours and the range of services
offered was limited to counselling and psychological aid. The Centres were run by
non-governmental organisations with project-based ﬁnancing and no regulated
quality criteria. This approach offered no stability, sustainability or quality control
over the provision of services. However, for victims of domestic violence, the
Directive required conﬁdential specialised support and services that needed roundthe-clock assistance and accommodation as well as legal counselling. Women’s
Support Centres are still operated by non-governmental organisations, but the
content of the services provided and the quality standards are prescribed by the
state and the service is state-ﬁnanced, based on 3-year contracts (Art 68 of Victim
Support Act).
Simultaneously, the Victim Support Act regulates services for the two groups of
victims of human trafﬁcking and minor victims of sexual violence, both of which are
explicitly indicated as being in need of special protection. The Act indicates their
right to receive safe accommodation, health care services, translation services in
addition to counselling, psychological assistance and communication assistance for
as long as these services are needed. The ﬁrst Children’s House (Barnahus) was
opened in Tallinn in 2017, with 3 Houses operating in different regions by 2020.
Based on a model originating in Iceland, they offer integrated and multidisciplinary
services for children of sexual abuse or the suspicion of it (Republic of Estonia
Social Insurance Board 2021)
During 2015–2020, the development of Victim Support Services was fast and
many new services for speciﬁc target groups were put into place: multidimensional
family therapy, Sexual Violence Crisis Support Centres opened in 4 regions. Services offered previously by NGOs were incorporated into the state system and
extensive training was offered to victim support workers. Cooperation networks
were deliberately developed and the victim-focused MARAC cooperation model for
victims of high-risk violence was launched. The model brings together criminal
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justice, health, child protection, housing practitioners as well as other specialists in
high-risk cases of domestic abuse. MARAC involves the assessment of the victim’s
needs and risks, creation of a safety plan for each victim, and regular meetings for
case management (Vollmer and Markina 2017). In 2020, the Non-Violence Helpline
was opened offering counselling to those wanting to renounce violent behaviour.
Article 9 of the Directive foresees targeted and integrated support for victims with
speciﬁc needs, such as victims of sexual violence, victims of gender-based violence
and victims of violence in a close relationship. The Estonian victim support has
established a referral system for the victims of violence in a close relationship. In
case of a police call concerning violence in a close relationship, the police ofﬁcer
completes a standardised report that is immediately passed to a victim support
worker. The victim support worker contacts the victim and suggests a meeting for
counselling. The referral system works well and has proven to be more effective than
leaving the contact-making task to the victim. Four Sexual Violence Crises Centres
operate in four regions offering 24/7 medical help and counselling to victims of
sexual violence of all ages. The integrated service includes medical checks, psychological help, cooperation with police, Women’s Support Centres, Courts, etc.
(Republic of Estonia, Social Insurance Board 2021). In the light of the Directive,
it could be concluded that Estonia has focused on assisting and supporting victims
via victim support services. Fewer efforts have been made to smooth their participation in criminal proceedings.

4 The Protection of Victims’ Rights and Needs in Practice:
Empirical Evidence on Victim Support Services
In recent years, the victim support system in Estonia has been expanded, competences have been added, new services have been developed, and service availability
has improved. A study conducted at the end of 20202 found that 7% of the Estonian
population over the age of 15 had experienced physical or emotional violence at
home during the 30 days preceding the survey. Of those who had a victimisation
experience, 50% knew the phone number of the victims’ support hotline (Vainu
2021). This awareness is reﬂected in the growing number of people turning to Victim
Support Services for help. In 2017 the number of new cases that reached Victim
Support Services in Estonia was 2794, in 2018 it was 3323, and in 2019 it was 4459.
In 2020, 4140 new cases reached victim support, of which almost one in seven were
children. Three-quarters of the victims referring to victim support are women, and

2

Starting from March 2020, a bi-weekly monitoring of the COVID-19 situation has been conducted
by the research company Tutu-Uuringute AS by order of the Estonian Government Ofﬁce. Some
sections of this monitoring also contain a subsection on domestic violence victimisation and related
questions. The most recent data on domestic violence victimisation were collected 21th–26th April
2021, N ¼ 1255. The reports are published online: https://www.riigikantselei.ee/uuringud.
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one-quarter are men. 22% of calls to the crisis hotline were related to domestic
violence, while 75% of ﬁrst-time victims reached victim support. In total, the Victim
Support Services staff advised on 10,400 occasions in 2020. (Ministry of Justice of
the Republic of Estonia 2021).
Starting from late 2019, the Ministry of Justice opened a web link to collect
feedback on how well the criminal justice system managed to help victims and
receive recommendations for improvement (Tammiste 2020). During one year,
141 victims gave feedback on their experience with the criminal justice system
and victim support services. According to this feedback, 78% of the victims were
satisﬁed with Victim Support Services, whereas slightly more than 1/3 of the victims
were satisﬁed with the work of the police and prosecutor’s ofﬁces (ibid.).
Research shows that women who are victims of domestic violence will make
several contacts with various agencies to get the help they require. The same is true
for victims of other types of crime. To make this way through the services easier and
less traumatising for the victim, different actors in the victim assistance ﬁeld must
co-operate. Other reasons for co-operation include avoiding service duplication,
providing consistent rather than contradicting responses, and providing a holistic
intervention service (Hanmer and Itzin 2001). In recent years, several instruments
have been introduced reﬂecting the multi-agency approach: the MARAC and
Barnahus co-operation models already discussed above, and a national referral
mechanism to assist victims of human trafﬁcking (Luht et al. 2019). These efforts
have resulted in improved cooperation between different service providers in Estonia, and trust in the national Victim Support Services system has increased (Pall and
Markia 2021).
On a positive note, research (ibid.) has established that Victim Support Services
work well in a standard situation, namely a young woman, with children, in a
domestic violence situation. The support system was effective in responding to
situations of shorter episodes of gender-based violence or sexual violence. The
respondents indicated that in these situations victims received adequate and sufﬁcient support. The referral system between police and victim support in the case of
domestic violence worked ﬂuently and Sexual Violence Crises Centres offering
complex service to victims received positive feedback.
The weaknesses identiﬁed in the research concerned not only shortcomings of
existing services (e.g., problems with the availability and quality of legal services,
lack of long-term psychological counselling for victims of long-term systemic
domestic violence, etc.) but also revealed that some victim groups—LGBT background, the elderly, people with special needs—in practice often remain beyond the
reach of the existing system. The ﬁndings show that, although victim support is an
easily accessible service open for everyone and covering the whole country, different
groups face multiple barriers to receiving services, despite needing them. In some
regions, victim support workers had no cases with members of certain groups,
indicating that members of these groups may not turn to state Victim Support
Services, i.e., LGBT victims (ibid.).
It has to be admitted that access for certain groups to Victim Support Services
needs further development in Lithuania and Estonia. As indicated by the state service
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providers and NGOs, victims of LGBT background appear to face more stigma, have
less trust in state institutions, and are therefore less willing to make complaints to the
police or turn to victim support (Pall and Markia 2021). It is estimated that a great
deal of violence in the LGBT community remains hidden. The fact that their
problems are not considered serious prevents them from turning to police or victim
support. Very similar conclusions were reached by the Parliamentary Ombudsperson
in Lithuania after analysing the efﬁciency of specialised support provided to victims
of domestic violence (Parliamentary Ombudsperson of the Republic of Lithuania
2020, p. 5).
The elderly are another group that may be precluded from using victim support
services. Elderly people do not see themselves as subjects for victim support and
reaching them is a long and rocky road. According to the service providers, violence
against the elderly is hidden and there is little awareness of the need to recognise
it. Victim Support Services are mainly provided to younger women with children
facing violence from a partner. Additionally, there are more physical barriers like a
lack of communication channels and transport. Only 4% of those who turn to the
women’s support centres are women aged 65+, while their share in the population is
much higher (Zoidou Saripapa et al. 2020). Even when they are placed to women’s
shelters, eldery persons return home as soon as the threat of violence is over.
Innovative solutions and different communication channels are needed to reach
this group, involving municipal home service providers: home care workers, social
workers, family doctors and nurses. However, in Estonia these professionals are not
yet part of the victim services network and speciﬁc training is needed for awarenessraising and skills development. A speciﬁc problem is that the social welfare system
lacks the capacity to provide housing for people who live with and are violent
towards their elderly parents, so that those who are especially vulnerable, such as
the elderly with dementia, are possibly deprived of all victim support.
People with special needs are also deprived of the use of Victim Support Services
where the primary issue is physical access to services. Women’s Support Centres in
Estonia are not adapted to clients with disabilities, there is no provision for clients
with special needs, and professionals do not have adequate training and knowledge.
As the service providers concluded, little is known about the problems of people
with special needs (Pall and Markia 2021). Similar problems exist in Lithuania. A
report by the Parliamentary Ombudsperson (2020), referring to ﬁndings of previous
researchers, indicated that victims of domestic violence with disability were more
isolated both in terms of access to information and the possibility to approach
support organisations. People with disabilities especially lack information on
where they could receive help and support in case of domestic violence. In addition,
not all organisations and institutions providing assistance are accessible to people
with disabilities; support is not tailored to the needs of people with disabilities,
consultants lack skills on how to communicate with persons with disabilities and
how to make information accessible. This means that the individual needs of people
with disabilities are not adequately taken into account when providing support
(Parliamentary Ombudsperson of the Republic of Lithuania 2020, p. 26). Thus,
even though the Law on Assistance to Victims of Crime explicitly states that the
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principle of accessibility to information is one of the guiding principles for providing
assistance to victims, at least for now this principle remains largely theoretical.
And last, but not least, in Estonia SERV research indicates that representatives of
socially high-status groups may face greater barriers to accessing Victim Support
Services. Shame about what happened and a desire to hide it at all costs prevents
them from reporting a crime and seeking help from Victim Support Services.

5 Concluding Remarks
In Lithuania and Estonia, the transposition of the standards provided for in the
Victims’ Rights Directive included three main categories of legislative measures:
(1) the participatory rights of victims in criminal proceedings were strengthened;
(2) measures related to victims who are presumed to be especially vulnerable, child
victims and victims of certain crimes, were introduced; (3) provisions on individual
assessment were adopted. These measures could be perceived as a small step
towards a more victim-centred criminal justice. On the other hand, there are some
gaps between the rights laid down in the national law and those guaranteed in
practice.
The introduction of generic victim support services that would provide general
and specialist support to all victims of crime, as required by the Victims’ Rights
Directive, became the main challenge for Lithuania. Legal preconditions for introducing generic victim support services were created only in 2021 with the adoption
of the Law on Assistance to Victims of Crime. In this respect, the situation was quite
different in Estonia, where a state victim support model was introduced as early as
2004, long before the adoption of the Directive.
Ensuring practical and effective protection of victims’ rights, including the right
to receive comprehensive victim support services, requires much more effort than
formally transposing the Victims’ Rights Directive into the legal acts of a state.
Victim support is a complicated system including victims’ participation in criminal
procedures, developing speciﬁc services for different groups of victims, community
and welfare services as well as communication, cooperation and networking among
all parties in the process. Without communication or a proper referral system the
services in place do not work.
The stigma that often accompanies being a victim may prevent victims from
approaching support services or using them until full recovery. Due to a lack of
accessible information and structural discrimination, some categories of victims
(LGBT, the elderly, victims with disabilities) risk remaining beyond the reach of
relevant victim support services. Taking into account that improving support and
protection of the most vulnerable victims is one of key priorities of the EU Strategy
on victims’ rights (2020–2025), developing the services and tools designed to meet
the needs of this category of victims should receive increased attention from decision
makers in both Estonia and Lithuania.
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Chasing the High: Drug Users
as a Vulnerable Group in Lithuania
Mindaugas Lankauskas and Aurelijus Gutauskas

Abstract Drug users are a particularly vulnerable and stigmatised social group in
almost every society. Lithuania is no exception. Many heavy drug users are also
subject to further stigmatisation often considered to be linked to drug abuse, such as
negative societal attitudes towards drug abusers as possible criminals, their low
socioeconomic status, or speciﬁc ethnicity.
The drug control policy in Lithuania is based on strict control measures. Contrary
to the trends prevailing in the West, Lithuania has abolished administrative liability
for the acquisition and possession of drugs and criminalised this conduct, thus
tightening legislative regulation. Moreover, challenges are faced when ensuring
the right to health and other basic human rights for such a marginalised social
group as drug users. The situation is even more complicated as regards problematic
drug users (in Lithuania, predominately long-term users of various opiates).
This chapter discusses the current situation in Lithuania focusing on social stigma
and legal prosecution of drug users, especially users of hard drugs. The authors
examine the Lithuanian legal framework and relevant case law, and overview good
practices in other countries.

1 Introduction
Social control entails rules of behaviour that should be followed by members of
society, and the legal framework plays an important role in implementing social
norms and values in every society. In other words, the legal system is the most
explicit form of social control. According to Quinney, as an act of politics, law and
legal decisions do not represent the interests of all persons in a given society.
Whenever a law is created or interpreted, the values of some are necessarily assured
and the values of others are either ignored or negated (Quinney 1970, pp. 36–37).
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The law is clearly not a system based on consensus but tends to represent the
interests of the majority (or, in certain cases, of a more powerful group). It follows
that the legal system in the ﬁeld of drug policy, as in other ﬁelds, reﬂects the interests
of more powerful segments of society.
The struggle over the use of psychoactive substances has a long and rich history.
In contemporary Western industrialised societies, the current approach to drugs is
inﬂuenced by both a medical and a criminal vision that emerged a little more than a
century ago (Hunt et al. 2011, p. 1). The concepts of ‘addiction’ and ‘drug control’
have been posed as the unquestionable truths of drug issues. The doctrines of
pathologisation and criminalisation have also become the dominant approaches to
psychoactive drugs (Hunt et al. 2011, p. 1). Nevertheless, attitudes towards drug
control, penal policy, and other aspects of drug use vary by continent as well as
throughout Europe. These approaches to drug control are based on different premises and shaped by different historical and cultural experiences. Therefore, it is
somewhat naïve to expect that legal frameworks and practices will reﬂect the most
effective, scientiﬁcally grounded and evidence-based drug control policies. On the
contrary, often such policies are stagnant, costly, ineffective and sometimes even
outright inhumane.
This chapter analyses the current situation in the Republic of Lithuania regarding
social stigma and the legal prosecution of drug users, especially users of hard drugs.
Accordingly, the authors closely examine the existing Lithuanian legal framework
and relevant case law.

2 Drug Users as a Vulnerable Group
‘Vulnerability’ at the group level indicates a group’s exposure to social disadvantage
or inequality that may result in limited individual choice. In the case of drug users,
this group is particularly vulnerable in almost every society. Their vulnerability
stems from social stigmatisation, common health-related issues, and limited possibilities for full participation and acceptance in society.
On the other hand, the concept of vulnerability in the case of drug users should
also be analysed taking into account that many drug abusers are subject to multiple
vulnerabilities. Many heavy drug users are subject to further stigmatisation that is
often considered to be linked to drug abuse, such as negative societal attitudes
towards drug abusers as possible criminals, their low socioeconomic status, or
ethnicity, e.g., in the case of Roma.1 From another perspective, persons belonging
to vulnerable groups that are socially excluded are more likely to become drug users.
Vulnerability in this sense is a proxy for ‘susceptibility to drug problems’ and is

1

For a long time, the Roma settlement was main place for hard drug dealing in Lithuania. As a
result, the already vulnerable Roma group was subject to further stigmatisation by a considerable
part of society linking them to drug dealing and use.
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useful for guiding appropriate responses (European Monitoring Centre for Drugs
and Drug Addiction 2008, p. 8). Groups identiﬁed as vulnerable—examples include
children in care institutions or homeless young people—might be prone to earlier,
more frequent, or more problematic drug use. They might also experience faster
progression to problem drug use (European Monitoring Centre for Drugs and Drug
Addiction 2008, p. 7). Analysis of the use of drugs, post-use disorders and treatment
needs, leads to the conclusion that the number of people in need of special treatment
and care is growing in many regions and countries around the world. Speciﬁc
challenges are faced by drug addicts with multiple vulnerabilities, such as: children
and adolescents; the elderly; women and pregnant women; people of different sexual
identities and orientations; migrants; illiterate people with limited education; people
with co-morbidities, including mental disorders, HIV, tuberculosis, and hepatitis;
people with problems with law enforcement agencies; homeless and socially
excluded people (World Health Organization and United Nations Ofﬁce on Drugs
and Crime (2020, p. 6).
The drug control policy in Lithuania is based on strict control measures. Contrary
to the trends prevailing in the West, Lithuania has abolished administrative liability
for the acquisition and possession of drugs and criminalised this conduct, thus
tightening legislative regulation. Moreover, challenges are faced when ensuring
the right to health and other basic human rights for such a marginalised social
group as drug users. This is even more complicated in the case of problematic
drug users (in Lithuania, predominately long-term users of various opiates).
According to Valadez, states have the general obligation under international law to
provide the highest level of health for all people, including drug users. Therefore, the
criminalisation of drug use or possession for personal use (an indirect way of
sanctioning drug use) is a disproportionate restriction of this human right (Valadez
2013, p. 220). Individuals who use drugs and have health problems demand similar
treatment to that provided for patients with other mental or medical problems. In the
authors’ view, drug users with substance use disorder should be treated as having a
health problem and not as criminals. Indeed, criminal liability in such cases may do
more harm than good; therefore drug-dependent people need to be treated ﬁrst, not
punished. Consequently, drug policy, including criminal law, should be directed
towards a more health-oriented approach in order to ensure the right to health of
every member of society and address the special needs of people belong to vulnerable groups.
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Table 1 Drug-related criminal acts in Lithuania
Article
No.
Article
259
Article
260
Article
261
Article
262
Article
263
Article
264
Article
265
Article
266
Article
268

Prohibited criminal act
Unlawful possession of narcotic or psychotropic substances for the purpose other
than distribution
Unlawful possession of narcotic or psychotropic substances for the purpose of
distribution thereof or unlawful possession of a large quantity of narcotic or psychotropic substances
Distribution of narcotic or psychotropic substances among minors
Production of installations for the production of narcotic or psychotropic substances
or development of technologies or speciﬁcations for the production of narcotic or
psychotropic substances
Theft, extortion or other unlawful taking possession of narcotic or psychotropic
substances
Inducing the use of narcotic or psychotropic substances
Illegal cultivation of poppies or hemp
Unlawful possession of category I precursors of narcotic or psychotropic substances
Infringement of regulations governing lawful possession of psychotropic, highly
active or toxic substance

3 Prosecution of Drug-Related Offences: The Legal
Framework in Lithuania
In Lithuania, criminal liability for drug-related offences is regulated by
Chapter XXXVII2 ‘Crimes and Misdemeanours Related to Possession of Narcotic
or Psychotropic, Toxic or Highly Active Substances’ of the Criminal Code of the
Republic of Lithuania (CC), which establishes criminal liability for drug-related
offences3 (see Table 1).
All offences related to the possession of narcotic or psychotropic, toxic or highly
active substances (Articles 259-269 of the CC) are punishable irrespective of where
the offence was conducted and without considering the nationality or residence of
the person who committed the offence (Article 7 of CC). Consequently, the criminal

2

There are also other articles in the CC that are linked to drug use, i.e., Article 199(3) of the CC
establishes liability for smuggling narcotic or psychotropic substances, Article 281 of the CC
establishes liability for violating the regulations governing road trafﬁc safety or vehicle operation
rules under the inﬂuence of drugs, psychotropic or other substances.
3
The chapter includes other articles not directly related to the criminal liability for drug-related
offences, such as Article 267 (Unlawful Possession of Highly Active or Toxic Substances), Article
2671 (Creation or Unlawful Possession of Biological Weapons) and Article 269 (Interpretation of
Concepts).
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jurisdiction of the Republic of Lithuania is implemented by applying the universal
principle.
Among the offences listed in this area, the most common criminal offences,
according to the practice of law enforcement institutions, are unlawful possession
of drugs (Article 259 of the CC) and unlawful possession of drugs for the purpose of
distribution (Article 260 of the CC).4 The essential feature delimiting the criminal
offences provided in Article 259 and Article 260 of the CC is the purpose of
distribution. The purpose of selling or otherwise distributing narcotic drugs or
psychotropic substances means the offender’s willingness to transfer those substances to other people for payment or free of charge. The objective is an evaluative
criterion, proven not only by the testimony of the offender, his or her confession or
non-confession after the commission of the offence but also by objective data, which
may be determined by assessing the evidence gathered in the general context of the
case. According to the case law, the quantity of narcotic drugs or psychotropic
substances, the circumstances in which they were acquired, stored and found, the
number of ready-to-use doses and the perpetrator’s own use, his previous distribution, the agreements with the consumer, and other objective data in the case, are all
relevant factors in deciding the offender’s intent to sell or otherwise distribute
narcotic drugs or psychotropic substances (Supreme Court of Lithuania (2016)).
Before the Code of Administrative Offenses of the Republic of Lithuania (2015)
entered into force, criminal or administrative liability was applied for the disposal
(acquisition and possession) of a small quantity of narcotic or psychotropic substances. From 2017, these acts always result in criminal liability. The possession of a
small quantity of drugs for personal needs (Article 259(2) of the CC) is a criminal
offence, although not a crime but a misdemeanour. In addition, the CC does not
provide for the possibility to release a person from criminal liability due to the
insigniﬁcance of the criminal act (due to limited extent of the damage incurred, the
object of the crime or other peculiarities of the crime). Thus, after the withdrawal of
administrative liability, criminal liability has been applied in all cases, which leads to
real doubts about the proportionality of such a legal regulation (Varkalys 2019,
p. 92).

3.1

Deﬁning the Narcotic or Psychotropic Substances
and Their Amounts

The object of criminal offences speciﬁed in the Articles of the CC mentioned above
is narcotic or psychotropic substances and the precursors of category I (hereinafter
also referred to as ‘illicit drugs’ or simply ‘drugs’). According to Article 269(1) of
the CC, the narcotic and psychotropic substances indicated in Chapter XXXVII are

4
It should be mentioned that many heavy drug users also often face charges for other crimes which
they commit to sustain their habit (e.g., theft, robbery and others).
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the substances in the lists of narcotic and psychotropic substances approved by the
Ministry of Health of the Republic of Lithuania. In order to determine the nature of
the materials possessed, Order No. 5 of the Minister of Healthcare of the Republic of
Lithuania (2000), should be followed.
Another important legal act is the Recommendations for Assessment of a Small,
Big and Very Big Quantity of Drugs and Psychotropic Substances’ (2003) (the
Recommendations), which is applied in determining both the object and the amount
of narcotic and psychotropic substances. For example, according to the Recommendations, a small amount of the most popular street drug in Lithuania, cannabis, is up
to 5 g, a ‘medium’ quantity is from 5 to 500 g, a ‘large’ quantity is more than 500 g
and ‘very large’ is more than 2500 g. It should be noted that in the case of cannabis
resin (informally also referred to as hashish) amounts are 20 times smaller, i.e.,
‘small’ is up to 0.25 g. There is no reliable explanation why the difference between
these two substances is so high, since cannabis resin in a street market is only slightly
more potent (i.e., has a bigger percentage of the psychoactive component THC) than
dry cannabis. Regarding cocaine, a small amount is up to 0.2 g, ‘medium’ from 0.2 g
to 20 g, ‘large’ is more than 20 g, and ‘very large’ is more than 100 g.
Although the Recommendations make no mention of a ‘medium’ quantity,
analysis of the offences provided for in Articles 259–260, 263 and 266 of the CC
leads to the conclusion that the Recommendations regulate four types of narcotic and
psychotropic substances: small quantity, large quantity, very large quantity and
‘medium’ quantity. The term ‘medium’ quantity exists informally in both criminal
law and case law, designating a quantity that exceeds a small quantity and does not
reach a large quantity (Pranka 2019, p. 49).
In cases where the quantity of the substances is slightly exceeded, the courts may
assess all the circumstances of the case (weight, volume, effect on human, etc.) and,
stating the reasons for their decision, may disregard the indicative lists in favour of a
defendant (Supreme Court, 2013). However, in the case law, the recommendations
on determining the quantity of drugs are generally followed. In order to conclude
that a person has unlawfully possessed drugs, it is necessary to determine, inter alia,
the type and the quantity of the substances at his disposal. The determination of the
type, title, speciﬁcs, quantity, etc. of illicit drugs usually requires the opinion of a
specialist or an expert report.

3.2

Liability for Possession and Distribution of Drugs

In both Articles 259 and 260 of the CC, liability is differentiated depending on the
amount of the object of the criminal offence—narcotic drugs or psychotropic substances. If the perpetrator intends to distribute the drugs, this legal regulation provides that possession of a medium or large quantity of the drugs constitute different
criminal offences (paragraphs 1 and 2 of Article 260 of the CC). Although both acts
(possession and distribution) are considered serious crimes, the sanctions for their
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commission are fundamentally different (a person who intends to distribute substances faces a custodial sentence for a term of 2–8 years).
When imposing sanctions for the unlawful possession of drugs without intent to
distribute, criminal liability is differentiated only according to small, medium or
large quantities of the substances. The legislature therefore considers the possession
of a large quantity of narcotics for the purpose of distribution to be a more dangerous
act than the possession of a medium quantity of narcotics also for the purpose of
distribution. Possession of a large quantity of narcotics without intent to distribute is
not considered a more dangerous act than having a medium quantity of narcotics
without intent to distribute (Pranka 2019, p. 50). Further clariﬁcation concerning the
criminal liability for unlawful possession of substances according to Articles
259 and 260 of the CC (i.e., in practice the articles most often applied for drugrelated offences) is provided in Table 2.

3.3

Are the Current Regulations Appropriate?

It can be seen that the criminal sanctions imposed for drug dealing are very harsh
and—to illustrate their severity—are similar or exceed the sanctions for such a grave
crime as rape (up to 7 years custodial sentence according to Article 149(1) of the CC)
or even murder (from 7 to 15 years custodial sentence according to Article 129(1) of
the CC). Analysing the application of sanctions under Article 260 of the CC, it
should be also noted that a very narrow window remains for the individualisation of
a sentence under Paragraphs 2 and 3 of this article. In the ﬁrst case (Article 260(2) “Unlawful possession of narcotic or psychotropic substances for the purpose of
distribution”) the offence is punishable by a custodial sentence for a term from 8 to
10 years. In the second case (Article 260(3), “Unlawful possession of a large
quantity of narcotic or psychotropic substances”), a custodial sentence for a term
from 10 to 15 years is foreseen. According to Paragraph 2, on the small difference
between the minimum and maximum penalty and according to Paragraph 3, on the
differences in the danger of the offence, the limits for sanctions in the
individualisation of punishment are narrow (Gutauskas 2018, pp. 204–206). Due
to the narrow corridor for sentencing, the courts are constantly seeking alternative
solutions to mitigate the harshness of the regulation. In particular, courts often refer
in their judgements to general principles of sentencing (Article 54(3) of the CC),
which allow the courts, in accordance with the purpose of the punishment, to impose
milder punishment on a reasoned basis when the article provides for a sanction that is
clearly contrary to the principle of justice. This regulation leads to the conclusion
that the grounds for mitigation is relate to the totality of the circumstances in a
particular case, emphasising that the established rules for imposing punishment are
not appropriate for implementing the principle of justice and imposing a fair
punishment for the act committed.
In Lithuania, criminal liability for offences related to narcotic drugs and psychotropic substances is currently focused on the prosecution of consumers in Lithuania.
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Table 2 Criminal liability for unlawful possession of drugs in Lithuania (Articles 259 and 260 of
the CC)
Article of
the CC
Article
259a
Paragraph
1
Paragraph
2
Article
260b
Paragraph
1
Paragraph
2
Paragraph
3

Type of
criminal act
Purpose
Quantity
Criminal sanctions
Unlawful possession of narcotic or psychotropic substances for the purpose other
than distribution
Other than selling or ‘Medium’ Crime
Fine or arrest or custodial
otherwise
Large
sentence for a term of up to
distributing
2 years.
Misdemeanour Community service or
Other than selling or Small
restriction of liberty or ﬁne or
otherwise
arrest.
distributing
Unlawful possession of narcotic or psychotropic substances for the purpose of
distribution thereof or unlawful possession of a large quantity of narcotic or psychotropic substances
Selling or otherwise Not spec- Crime
Custodial sentence for a term
distributing
iﬁed
of two up to 8 years.
‘Medium’
Selling or otherwise Large
Crime
Custodial sentence for a term
distributing
of eight up to 10 years.
Not speciﬁed
Very
Crime
Custodial sentence for a term
of ten up to 15 years.
large

a
Article 259. Unlawful Possession of Narcotic or Psychotropic Substances for the Purpose Other
than Distribution
1. A person who unlawfully produces, processes, acquires, stores, transports or forwards narcotic or
psychotropic substances for the purpose other than selling or otherwise distributing them shall be
punished by a ﬁne or by arrest or by a custodial sentence for a term of up to 2 years.
2. A person who unlawfully produces, processes, acquires, stores, transports or forwards a small
quantity of narcotic or psychotropic substances for the purpose other than selling or otherwise
distributing them shall be considered to have committed a misdemeanour and shall be punished by
the community service or by restriction of liberty or by a ﬁne or by arrest.
3. A person who voluntarily applies to a health care establishment for medical aid or addresses a
state institution in order to submit the narcotic or psychotropic substances which have been
unlawfully produced, acquired, stored for the purpose other than distribution shall be released
from criminal liability for the production, acquisition and storage of the consumed or submitted
narcotic or psychotropic substances.
b
Article 260. Unlawful Possession of Narcotic or Psychotropic Substances for the Purpose of
Distribution Thereof or Unlawful Possession of a Large Quantity of Narcotic or Psychotropic
Substances.
1. A person who unlawfully produces, processes, acquires, stores, transports or forwards narcotic or
psychotropic substances for the purpose of selling or otherwise distributing them or sells or
otherwise distributes narcotic or psychotropic substances shall be punished by a custodial sentence
for a term of two up to 8 years.
2. A person who unlawfully produces, processes, acquires, stores, transports or forwards a large
quantity of narcotic or psychotropic substances for the purpose of selling or otherwise distributing
them or sells or otherwise distributes a large quantity of narcotic or psychotropic substances shall be
punished by a custodial sentence for a term of eight up to 10 years.
3. A person who unlawfully produces, processes, acquires, stores, transports, forwards, sells or
otherwise distributes a very large quantity of narcotic or psychotropic substances shall be punished
by a custodial sentence for a term of ten up to 15 years.
4. A legal entity shall also be held liable for the acts provided for in this Article.
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However, the regulation ignores the fact that drug use is not only a social problem
but also a serious health issue for the person dependent on drugs. The severity of
Lithuanian legal regulation regarding acts directed to personal consumption (acquisition and possession of small quantities) and the intensiﬁcation of law enforcement
activities in prosecuting these acts are contrary to the international policy based on
human-rights priorities promulgated by the UN. According to some of the recommendations from The Outcome Document of the 2016 United Nations General
Assembly, Member States should eliminate stigma and discrimination toward individuals with substance use disorders and address substance use disorders as a public
health problem instead of criminal justice issues (Volkow et al. 2017).
The severity of Lithuanian legal regulation can also be seen in the European
context. For example, in Portugal,5 possession of a limited quantity of drugs for
personal use (up to 10 days of average individual consumption, as deﬁned in Article
2(2) of Law 30/2000) is an administrative offence, punished by administrative
measures (no detention). It may be punished with a ﬁne (only for non-addicted
users), or non-pecuniary sanctions. In Estonia, possession of small quantities of
drugs for personal use (up to ten doses) is a misdemeanour, punishable by a ﬁne of
up to 200 ﬁne units (around €800) or by administrative detention (in the police arrest
house rather than in a prison) for up to 30 days. In Latvia, possession of drugs for
personal use may be charged as a criminal or an administrative offence depending on
the quantity. Possession of a small amount of drugs without the aim to sell is an
administrative offence which is punished by a warning or a ﬁne up to 280 EUR
(Administrative Violations Code). In the Netherlands, possession of drugs is punishable by up to 1 year prison for drugs included in List I (‘unacceptable risk’) or up
to 1 month prison for drugs included in List II (‘other drugs’). However, according to
prosecutor guidelines, possession of cannabis products up to 5 g will in principle
incur a police dismissal, and the offence remains not prosecuted if it refers to
possession for personal use of cannabis products up to 30 g. In Italy, possession of
drugs for personal use is a non-criminal offence. Drug possession is deﬁned by
quantity limits established by Ministries of Health and Justice, but other indicators of
intent to supply are also considered. Possession is punished by various administrative sanctions (e.g., suspension of driving license, ﬁrearms license, passport, residential permit) (European Monitoring Centre for Drugs and Drug Addiction). It
should be noted that, even in countries where sanctions for personal drug possession
seem strict, they are given low priority and are often not prosecuted by law
enforcement agencies. In addition, there are numerous alternative measures to
criminal prosecution, including health-related opportunities.
According to Valadez, international drug conventions do not impose a mandatory
obligation to sanction drug use or possession for personal use; on the contrary, drug
treaties subject this prohibition to the constitutional principles of each state (margin
of appreciation) and encourage states to take alternative measures. In consequence,

Portugal was the ﬁrst country in the world to de-criminalise drugs consumption (in 2001) and to
start using alternative sanctions.

5
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criminalising these conducts can be a straightforward violation of the obligations to
respect and fulﬁl the right to health (Valadez 2013, p. 220). It should be noted that
Article 259(3) of the CC stipulates that a person who voluntarily applies to a health
care establishment for medical aid or addresses a state institution in order to submit
the narcotic or psychotropic substances which have been unlawfully produced,
acquired, stored for purposes other than distribution shall be released from criminal
liability for the production, acquisition and storage of the consumed or submitted
narcotic or psychotropic substances. Nonetheless, this exemption does not apply if
the drugs were not submitted voluntarily or the person was accused of unlawful
possession.
Recent statistics show that an increased number of offences6 related to the
possession of drugs for non-distribution purposes were registered in 2019 and the
number of offences related to the possession of drugs for the purpose of distribution
decreased. In 2018, 2320 criminal offences were registered under Article 259 of the
CC (purposes other than distribution) and in 2019 - 2375. Under Article 260 of the
CC (the purpose of distribution) in 2018 - 753 and in 2019 - 598 criminal offences
(Lithuanian Criminal Police Bureau, 2020). In 2019, 2389 people (2200 - in 2018)
committed criminal offences related to the unlawful possession of narcotic or
psychotropic substances, of which: 2187 men (2020 - in 2018); 202 women (180 in 2018); 127 minors (127 - in 2018); 56 foreign citizens (31 - in 2018); 3 stateless
people (3 - in 2018) (Lithuanian Criminal Police Bureau, 2020). As in previous
years, the most popular age group for illegal drug trafﬁcking remains 18–29-yearolds. Their number, according to ofﬁcial statistics in 2019, increased slightly (1379 in 2019, 1262 - in 2018). Thus, young people between the ages of 18 and 29 account
for more than half of all individuals involved. In 2019, as in previous years, most
were studying at general education schools (56%), unemployed and not studying
(26%), studying at vocational schools (11%), studying at the universities (4%) and
studying at other higher education schools (3%). Persons suspected (accused) of
committing criminal offences while under the inﬂuence of drugs, were mainly
suspected (accused) of criminal offences related to the unlawful possession of
drugs, especially in small quantities (Drug, Tobacco and Alcohol Control Department 2020, p. 101). According to the Prison Department, 291 criminal offences
related to unlawful possession of drugs at the places of imprisonment were registered
in Lithuania in 2019, which is 2.4% less than in 2018 (298 - in 2018). 73.2%
(213 cases) of all registered acts were unlawful possession of drugs without intent
to distribute (Article 259 of the CC), also 76 cases or 26.1% of unlawful possession
of drugs with intent to distribute (Article 260 of the CC), an increase of 52%
compared to the previous year (Drug, Tobacco and Alcohol Control Department
2020, p. 125).

6

At the beginning of 2020, the estimated resident population of Lithuania numbered 2 million 794.1
thousand, i.e., by 94 persons fewer than at the beginning of 2019. Ofﬁcial Statistics Portal: https://
osp.stat.gov.lt/lietuvos-gyventojai-2020/salies-gyventojai/gyventoju-skaicius-ir-sudetis.
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It should be emphasised that many proceedings are initiated under paragraphs
1 and 2 of Article 259 of the CC providing for criminal liability for the production,
processing, acquisition, possession, etc. of narcotic drugs and psychotropic substances without intent to distribute. This shows that most defendants are involved in
drugs one way or another: either they use themselves or their relatives use them. It
should, however, be noted that criminal liability for personal use imposes a high cost
on drug users who, in some cases, suffer from a disease (substance abuse or
addiction). In such cases, the state is simply sanctioning a medical condition and
not a behaviour that is harmful to society (Valadez 2013, p. 220).

4 Relevant Case Law Regarding Vulnerable Drug Users
Chronic drug use is a vulnerability in itself and demands strong emphasis on a
health-related approach. Furthermore, prosecuted drug users often share other features making them even more vulnerable, i.e., speciﬁc ethnicity or young age. The
following case-law examples are related to the legal assessment of people belonging
to vulnerable groups. Case-law analysis shows that the main cases before the
Supreme Court were related to heavy drug users and people belonging to the
Roma community. This leads to the conclusion that these particular social groups
are the most vulnerable in the context of criminal prosecution. Another important
social group is young people, especially in cases of drug possession without intent to
distribute.
The ﬁrst case for discussion is a recent judgement of the Supreme Court of
Lithuania that reveals the court’s approach to drug use as a medical problem
(Supreme Court of Lithuania, 2018). It is a landmark case, because drug use is
commonly seen as a moral, not a medical issue, and in this case the Court focused on
the medical aspects and the right to treatment. The Supreme Court analysed the claim
of a drug-dependent person who was not medically treated when serving his
sentence, since his methadone treatment was discontinued. The court had to evaluate
whether the discontinuation of treatment breached his right to treatment. From the
facts of the case, it appears that interruption of treatment put him into a state of
abstinence: he constantly felt pain (‘broken bones’, painful joints), anxiety, his mood
constantly changed, he could not fall asleep, he was irritated by the surrounding
sounds, smells, and light. Constant pain, insomnia, and feeling unwell led to
depression: he no longer saw the meaning of life, immersed himself in apathy, did
not want to communicate with other people, and had suicidal thoughts. Prior to his
arrest, he was participating in a methadone programme, his addiction was controlled,
and his social life stabilised. However, in 2012 without treatment, he suffered a
relapse during incarceration: he started using heroin again, so had to return to
rehabilitation. In these circumstances, the Supreme Court ruled that the actions of
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the prison authorities, by preventing access to necessary treatment, breached the
rights of the defendant.7
The Supreme Court also had the opportunity to give guidance on the important
elements for qualifying the crime of drug acquisition. In one particular case, two
people were convicted (under Article 259(2) of the CC) for acquiring a small
quantity of cannabis from a stranger for their personal use. The prosecutor accentuated the seriousness of the act by arguing that one of the suspects used drugs and the
other was likely to be inclined to use drugs, and had bought drugs more than once.
However, the Supreme Court disagreed with this position. It held that the danger of
an act is deﬁned by the quantitative and qualitative characteristics of the act itself, not
by the personality of the offender or the fact of a repeated action. The latter aspects
should be assessed by individualising the punishment (or administrative penalty) but
not when qualifying the crime (Supreme Court of Lithuania, 2012).
In Lithuanian case law, it is possible to identify a group of cases where the
vulnerability of certain groups is underlined and considered when issuing a ruling.
As to minors, the vulnerability of this group with regard to drug use is clearly
identiﬁed in Supreme Court cases. Minor offenders are typically treated less severely
and the courts seek to establish measures to help them to overcome addiction.
Moreover, the courts also consider situations where minors are victims. For instance,
in one of the cases, narcotic or psychotropic substances were distributed to minors.
The court highlighted that this group of persons is more vulnerable and more stateprotected, which means that vulnerability is seen not only from the perspective of the
perpetrator, but also from that of the victim (Supreme Court of Lithuania, 2010).
A number of cases decided by Lithuanian courts concern people belonging to the
Roma minority, especially with regard to offences related with the distribution of
hard drugs. It should be noted that, according to a socio-demographic study of
convicts for drug-related offences,8 Roma people are often identiﬁed as drug dealers
in public discourse. Moreover, the Roma people account for 0.1% Lithuanian
population, but their proportional presence among the accused is far higher—2.6%
(Pocienė and Dobrynina 2010).
The cases where Roma people are accused of drug use or dealing clearly
underline the compound vulnerability of the Roma. For instance, in one criminal
case, a drug-dependent Roma woman who was convicted for drug distribution
applied to the Supreme Court asking for reconsideration of her punishment due to
her vulnerable situation. She had been convicted for possession with intent to

7

The court noted that the convicted person did not experience the most severe and cruel suffering
that could be experienced in general due to the symptoms of drug withdrawal: there was no real
danger to his life, there was no substantial damage to his organism’s functioning. He did not need
daily medical care and assistance, the duration of his imprisonment was relatively short, and there
were no long-term or serious physical consequences. Moreover, the state took steps to reduce the
physical pain he suffered (he was treated with other medications that improved his condition). Thus,
the compensation of 1000 EUR was considered adequate compensation for the convict’s
experiences.
8
The study was conducted on the basis of the analysis of criminal cases for 2005–2009 in Lithuania.
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distribute heroin, which she kept hidden in her belongings and in the neighbourhood
(Supreme Court of Lithuania, 2013). The convict emphasised that the courts, when
imposing her sentence (6 years imprisonment), had not considered her social
situation – belonging to the Roma community and the consequent hardship that
she had experienced. She argued that being a part of that community required her to
do all household chores and forced her to sell drugs. She committed the crime not
exclusively of her own will, but was also affected by other people and had no other
choice due to strict Roma traditions, poor education, and living with a relative who
had a criminal record. She also referred to her difﬁcult ﬁnancial situation, unemployment and mentioned a one-year-old child, who would stay unattended if the
punishment were imposed. The Supreme Court of Lithuania, however, refused to
reduce the sanction. It noted that the lower courts had already considered the fact that
the woman was characterised positively in the Roma community, she was raising a
minor child and had no administrative punishments. Thus, the Supreme Court held
that the punishment was sufﬁciently individualised and ensured the achievement of
the goals of punishment established in the criminal law. As a result, according to the
court, there was no legal basis for imposing a milder penalty. This case reveals that
difﬁcult social status, ethnicity and living conditions are seen as mitigating circumstances only to a certain degree. It may therefore be argued that this vulnerable ethnic
group suffers disproportionate pressure from the Lithuanian criminal justice system.9
Another group of cases that should be considered relates to the sensitive situation
of relatives of persons using drugs. The analysis of the case law reveals that the
courts have empathy in dealing with offenders in such situations.
In one case of this type, a woman was sentenced to 6 years in prison. Contesting
the sentence, the convict emphasised that she had committed the offence out of
marital sentiment, being encouraged and abetted by her spouse, who was serving a
custodial sentence in a correction house. Her medical situation was also noted: she
was diagnosed with depression caused by the death of a minor son; she had a
disability and was able to work only half-time. When committing this crime, the
woman did not act independently but followed her spouse’s instructions regarding
the acquisition and transfer of the drug to a custodial institution, essentially
performing only the function of an intermediary. The employer described her
positively, even with her health problems she was working and trying to support
her children. Her vulnerable situation was strengthened by the fact that her children
were minors and had various disabilities. The Supreme Court of Lithuania took these
circumstances into account and noted that the convict’s incentives were not selﬁsh
but personal. She sought to maintain a good relationship with her spouse, expecting
his help in the family and household in the future. The court noted that, according to
the case ﬁle, the state of health of the convict and her children evidenced that she was

9

It should also be noted that Roma drug dealers and users have been fairly easy targets for criminal
prosecution, because for a long time hard-drug dealing was concentrated in one speciﬁc location—
the Vilnius Roma settlement.
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in need of such assistance. On that basis, the decisions of the lower courts were
changed and the ﬁnal sentence was reduced (Supreme Court of Lithuania, 2013).
In another relative-related case, a woman unlawfully obtained narcotic drugs and
psychotropic substances for her son, a drug addict who was living with her. Her son
suffered from wounds on his legs caused by drug use, was not able to walk and was
forced to remain lying down. The woman’s place of residence (Roma village hut)
was inhabited by eight people (including her 4 grandchildren), the family members
lived in overcrowded conditions and she did not have the physical ability to distance
herself from her son’s condition caused by addiction and abstinence (various pains
and related requests). The lower court noted those circumstances but did not legally
assess them. When the case came before the Supreme Court of Lithuania, the court
was more empathic. It stated that the above-mentioned circumstances conﬁrmed that
the woman had committed the criminal act due to compassion for her son who
suffered from drug addiction and lived in a state of abstinence. Therefore these
circumstances should be seen as mitigating her liability.
Family situation and positive characterisations are also important when imposing
a milder-than-statutory penalty on a drug-dependent person. In one case, the court
found a woman guilty under Article 260(1) of the CC and sentenced her to 2 years
imprisonment, requiring her to continue drug treatment, to start working and to work
190 hours unpaid in a healthcare and welfare institution or non-governmental
organisation (District Court of Vilnius City, 2008). In imposing a milder type of
punishment, the court referred to the fact that she had committed a serious crime but
had not previously been convicted, she had no administrative punishments, had
registered in the labour exchange and was looking for a job. She fully confessed and
sincerely regretted the crime committed, helped the pre-trial investigation to clarify
it, there were no responsibility aggravating circumstances identiﬁed, and no criminal
damage was caused. In addition, the defendant was supporting her young daughter,
had outpatient drug treatment, and made efforts to quit the addiction.

5 Concluding Remarks
Lithuanian criminal law regarding drug distribution and possession of drugs is strict
and a breach of this law results in lengthy custodial sentences. In general, the
Lithuanian approach to the drug problem could be deﬁned as punitive rather than
health-oriented. The possible root of this approach lies in the idea that drug use is a
moral issue; therefore drug users are solely responsible for their acts and should be
punished harshly. Problem drug users10 are treated differently from individuals with
other mental or medical problems, even though addiction should be seen ﬁrst as a

‘Problem drug use’ is deﬁned by the European Monitoring Centre for Drugs and Drug Addiction
(EMCDDA) as “injecting drug use or long duration or regular use of opioids, cocaine and/or
amphetamines”.
10
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health issue. This prevailing legislative approach creates many obstacles in ensuring
the right to health and other basic human rights and well as in enabling this segment
of society to recover.
It is quite common for drug users (and distributors) to belong also to other
vulnerable society groups, which makes their situation even more complicated and
hard to overcome. This conﬁrms once again that punishment is not always the best
solution for addressing the drug use problem. For instance, according to statistical
data and relevant case law, young people are often those being charged with drug
possession and distribution; therefore, preventive, rehabilitating and resocialisation
measures should be the main focus.
The most common drug-related criminal offences in Lithuania are unlawful
possession of drugs and unlawful possession of drugs for the purpose of distribution.
If we look at drug use from the perspective of a health problem, the criminal
sanctions for possession of a small quantity of drugs intended for personal needs
should be reconsidered. As regards drug distribution, this is a serious offence in the
Lithuanian Criminal Code and is punished accordingly. Distributing even the
smallest quantity of drugs entails imprisonment. This over-criminalisation, however,
fails to consider that those selling small amounts of drugs are often also users driven
by their addiction needs or persons close to them motivated by non-proﬁt
considerations.
The current severe regulations leave only a narrow window for the courts to
sentence a person less harshly if the circumstances of the case suggest that the
punishment should be milder. As a result, the courts constantly apply the principle of
justice when considering sentences. This allows the courts to impose milder punishment when the punishment provided in the sanction of the article is clearly
contrary to the principle of justice. In the authors’ opinion, criminal sanctions for
drug distribution should be reviewed in order to provide the courts with more
ﬂexibility when dealing with the different situations of offenders. Even though
Lithuanian courts, especially the Supreme Court, tend to take account of the vulnerable situation of offenders and their multiple vulnerabilities (e.g., youth, addiction or
hard living conditions), without legislative changes their margin of appreciation
remains limited.
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Part IV

Protection of Minorities

Legal Protection of National Minorities
in Lithuania, Latvia, Estonia and Poland:
Current Issues
Elżbieta Kuzborska-Pacha and Jolanta Apolevič

Abstract The issues pertaining to the legal protection of national minorities in
North-Eastern Europe (in particular, in Poland, Lithuania, Latvia and Estonia) are
inextricably connected with the history of the region. They are also inherent in the
political environment, especially in the context of bilateral relations between Poland
and Lithuania, and between Russia and the Baltic States. Traumatic experiences,
ﬁlled with the enormity of the injustices that the totalitarian regimes inﬂicted on
those countries during the Second World War, resulted in major demographic
changes. The restoration of independence in the 1990s and the revival of the national
identity of Lithuanians, Latvians and Estonians were expressed in two main areas—
citizenship regulations and language policy. Combining these tools was aimed at
restoring the rightful position of the titular nations in the newly resurrected states.
Political decisions made at that time have permanently deﬁned the directions of the
legal protection of national minorities in those territories.
This chapter provides an overview of the recent challenges in the ﬁeld of the legal
protection of national minorities in Lithuania, Latvia, Estonia and Poland. The focus
is on the issues of minority protection in the context of Polish-Lithuanian and
Russian-Baltic States relations and the current stage of inter-state dialogue on the
matter. Without any doubt, domestic solutions for minority protection need to be
proposed and discussed in the light of regional and international legal frameworks,
including the Framework Convention for the Protection of National Minorities of the
Council of Europe. The chapter also examines other fundamental factors that impact
the contemporary national minority protection systems in the region—politicisation
and securitisation of ethnicity.
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1 Introduction
The protection of identity underpins minority human rights. In turn, the identity of an
individual ﬁnds its source in the inherent dignity of every human being1 and in other
characteristics like language, culture, religion or belief. The rights of national
minorities, national and international guarantees for their protection, state
approaches and policies in this regard are never only about the legal framework
and standards. They usually represent a litmus paper that determines a state’s
(or more accurately to say—majority’s) attitude to human rights and its sensitivity
towards non-discrimination and substantive equality. Moreover, issues related to the
protection of national minorities in Lithuania, Latvia, Estonia and Poland are not
limited to the human dimension but are equally securitised and politicised. They are
also largely determined by the historical and social contexts of a particular nation.
Any attempt to compare and analyse the situation of national minorities in Poland
and the Baltic States risks being accused of lacking objective grounds. Poland and
the Baltic States differ primarily in terms of their territorial size and the proportions
of their respective minorities. They also have different historical experiences (especially when it comes to the process of nation-building). However, juxtaposing the
situation of national minorities in those countries enables one to assess the implementation of international standards for the protection of minority rights in terms of
the obligations that Lithuania, Latvia, Estonia and Poland have undertaken as
members of international organisations dealing with the protection of nationalminority human rights (Wardyn and Kuzborska 2011).
Among the three Baltic States in particular, there are certain similarities justifying
a regional approach to examining the legal protection of national minorities. An
overview of the situation of national minorities, encompassing the spheres of
integration, language policy, education, socio-economic inclusion and effective
participation in the public sphere, should be preceded by general remarks concerning
the common history of their statehood, the experience of its loss and restoration,
occupation and the inﬂux of a large Russian-speaking minority. In addition, certain
characteristic features of the region such as small territorial size, low population
level, the neighbourhood of inﬂuential kin-states, mainly Russia and Poland, as well
as the position of the states in the international arena cannot be disregarded.
Essentially, it could be stated that the reconstruction of these ethno-national states
was fundamentally determined by geopolitics and historical experience, which had,
and still have, a major impact on the legal framework for the protection of national
minorities in the region. The period of World War II, the deportation and repression
of the population, the Holocaust and the subsequent Soviet occupation signiﬁcantly
changed the national structure of the Baltic States. During the occupation, as a result
of en masse migration within the USSR, and to the Baltic States in particular, and the
“Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members
of the human family is the foundation of freedom, justice and peace in the world”, Preamble to the
United Nations Universal Declaration of Human Rights, 10 December 1948.

1
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Russiﬁcation policy, a political and demographic ‘minorisation’ of titular nations in
Lithuania, Latvia and Estonia took place. The Baltic States were of strategic importance to the Soviet authorities, especially because of their access to the Baltic Sea
through the ports of Tallinn, Riga and Klaipėda. The inﬂux of a Russian-speaking
population was mainly related to the establishment of military bases, construction of
and work in factories and strategic objects such as the Ignalina Nuclear Power Plant.
In a nutshell, it can be said that the policy towards national minorities in the Baltic
States has been determined by the 50-year experience of Russiﬁcation and by the
fear of ‘national extinction’, which are both closely related to the fear of ‘cultural
extinction’. While in Latvia and Estonia the greatest threat was Russiﬁcation, in
Lithuania, due to the experience of the interwar period, the spectre of Polonisation
was the greatest threat.2 Taking the above into account, the revival of Lithuanians,
Latvians and Estonians found its expression mainly in the formation of a national
identity based on language (Dudzińska 2012). Additionally, the legislation of the
three Baltic States immediately after regaining independence was aimed at
protecting the identity of the titular nation and restoring its social and political
‘majority’ in the state (Kuzborska-Pacha 2019a, b, p. 7).
This chapter presents national minority protection from the perspective of human
rights with particular emphasis on language rights and education,3 as the main
minority identity markers. One general observation should be made: a state where
minority languages are ofﬁcially accepted, protected and promoted afﬁrms that the
presence of national minorities is appreciated, which has important symbolic value
for the integration of the society. In this context, the importance of promoting
minority education, the use of minority languages in public (including a display of
public signs and indications), conveys the message that a given territory is shared in
harmony by various population groups.

2 Minority Protection in Multilateral and Bilateral
Relations in Lithuania, Latvia, Estonia and Poland
Poland, Lithuania, Latvia and Estonia, by virtue of their membership in international
organisations, i.e., the Council of Europe, the Organization for Security and
Co-operation in Europe4 and the European Union, have undertaken numerous
2

With some simpliﬁcation, it can be stated that present bilateral relations in the region are
determined by two major historical records: attempts to create a Polish-Lithuanian federation by
then Head of the Polish State Józef Piłsudski and the subsequent illegitimate creation of ‘Middle
Lithuania’ (1920–39); and the Soviet occupation and annexation of the Baltic States (1940–1941,
1944–1991). For more information on the past language settings in Lithuania see Hogan-Brun et al.
(2005), p. 346.
3
For more information on the international approach see Varennes and Kuzborska (2018),
pp. 123–134.
4
Lithuania from September 10, 1991; Poland since June 25, 1973.
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obligations directly or indirectly related to the protection of minority rights. The
most prominent of those are the Final Act of the Conference on Security and
Co-operation in Europe (CSCE/OSCE, 1975), Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE (1990) the European
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR,
1950), and the Framework Convention for the Protection of National Minorities
(1994, the FCNM). Poland, unlike the Baltic States, has also ratiﬁed the European
Charter for Regional or Minority Languages (1992). The individual rights of the
Lithuanian minority in Poland and of the Polish minority in Lithuania are guaranteed
by the relevant provisions of the treaty between the Republic of Poland and the
Republic of Lithuania on Friendly Relations and Good Neighbourly Cooperation
(1994).
From the universal perspective, the four countries are also bound to protect the
human rights of national minorities, including the protection of identity and the
prohibition of discrimination on the ground of ethnicity/language by Article 14 of
the European Convention on Human Rights (ECHR) (1950) together with Article
2 of the First Protocol; part V, Article E of the Revised European Social Charter
(1996); Article 26 of the International Covenant on Civil and Political Rights (1966)
(ICCPR); Article 2(2) of the International Covenant on Social, Cultural and Economic Rights (1966) (ICESCR); Article 2(1) of the Convention on the Rights of the
Child (1989); Article 21(1) of the Charter of Fundamental Rights of the European
Union (2000). Furthermore, Article 27 of the ICCPR and Article 30 of the Convention on the Rights of the Child require that in states where ethnic or linguistic
minorities exist, a person or a child belonging to such a minority shall not be denied
the right, in community with other members of his or her group, to enjoy his or her
own culture or to use his or her own language. Poland and Latvia also ratiﬁed the
UNESCO Convention Against Discrimination in Education (1960).
Regarding minority protection in bilateral contexts, it should be stated that Polish
minority protection in Lithuania signiﬁcantly affects bilateral Polish-Lithuanian
relations.5 Initially, until 2010, bilateral relations between the two neighbouring
countries seemed mainly determined by geopolitical considerations, with the subsequent Polish presidents acting as principal advocates for Lithuania’s membership in
NATO and close partners in the EU contexts. After the plane crash with Polish
President Lech Kaczyński on board near Smolensk on 10 April 2010, many felt the
golden age in bilateral relations had come to an end. It was an unfortunate fact that,
on 8 April 2010, during the visit of President Kaczyński to Lithuania, the Seimas

5
In fact, Polish-Lithuanian relations go back to at least 1385 with the Union of Krewo. In 1569, after
the Union of Lublin, Poland and Lithuania created a dual state, also known as the Commonwealth,
ruled by a common monarch, one of the most populous and largest states of sixteenth and
seventeenth century Europe. After the partition of the Commonwealth in 1795 among its neighbours—the Russian Empire, Austria and Prussia, both states vanished from world maps until the
end of World War I. It should be noted, that during the period of common statehood, the Polish
language and culture become dominant in institutions and the public sphere. Only the nineteenth
century brought Lithuanian linguistic and cultural revival.
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decided not to allow the original spelling of non-Lithuanian names in ofﬁcial
documents (this was one of the issues the president advocated during his ﬁve-year
presidential term). A major bilateral crisis occurred in 2011 due to Lithuanian
educational reform (to be discussed further in this chapter), which severely affected
Polish minority schools in Lithuania. In September 2011, on the initiative of the
prime ministers of Poland and Lithuania, a Polish–Lithuanian commission of education experts was formed to discuss and solve occurring issues. However, after
three months of exchanging opinions, its work ended in failure in December 2011,
with both groups of experts releasing separate statements. The resulting tension
culminated in a mediation operation conducted by the OSCE High Commissioner on
National Minorities, who visited Poland and Lithuania several times to examine the
situation and propose recommendations to prevent bilateral tension from turning into
a conﬂict. Unfortunately, those recommendations were never implemented, as the
Lithuanian side refused to disclose them to the public.
Unlike alternating Polish-Lithuanian relations, Russia’s approach and criticism
regarding the situation of Russian-speaking minorities6 in the Baltic States has
remained constant. The main objections concern the language issue in the context
of the use of Russian in the public sphere, as well as education reforms, usually
conducted despite opposition from minority communities as revealed later in this
chapter. After the military intervention in Ukraine in 2014, it became clear that the
argument of minority protection abroad was not just empty rhetoric.
For the sake of further discussion, it is important to comment on the
‘securitisation’ of ethnic relations in Lithuania, Latvia, Estonia and Poland. In this
context, the relations between the authorities and minorities are not seen as a normal
democratic process, subject to negotiation and debate, but more as a matter of state
security, whereby the authorities may restrict democratic mechanisms on the
grounds of protecting the state. The securitisation of inter-ethnic relations presupposes the possibility of rejecting minority demands on the grounds of security and
the lack of—real or perceived—minority loyalty to the state. In its extreme form, it
justiﬁes the introduction of restrictions on the participation of minorities in public
and political life, placing the leaders of minority organisations under the supervision
of the security services. After these states regained independence in the 1990s, the
Russian-speaking minorities that settled in the Baltic States from 1940 on were (and
still are) perceived by some political elites not as socially vulnerable groups but
rather as tools of the former oppressor. Following this rationale, a strong and stable
state requires weak and disenfranchised minorities. Moreover, inter-ethnic relations
in this part of Europe are seen in a zero-sum category, where any way of meeting the
demands of minorities or empowering them is seen as depleting the rights of the
majority and threatening national/constitutional values.

The term ‘Russian-speaker’ is used here to describe or in some cases replace the term
ethnic-Russian since some Slavic minorities (incl. Ukrainians, Poles, Belorussians) adopted
Russian as their mother tongue. The term ‘Russian-speaking’ is also used in politics, legislation
and news in the Baltic region.

6
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In Poland, the key institution relevant for national minorities is the Department
for National Minorities and Religious Denominations under the Ministry of Interior
and Administration. The continuous struggle of Silesians to be recognised as an
ethnic minority and to obtain the status of a regional language for Silesian proves
that issues pertaining to national minorities are not perceived solely as human-rights
matters.7 In 2020, the Advisory Committee of the FCNM recognised the
politicisation of the issue in domestic discourse and called on the authorities to
take a pragmatic and constructive approach in their dialogue with representatives of
Silesians about their recognition as an ethnic minority and/or of Silesian as a regional
language (Fourth Opinion on Poland (2019)).

3 Legal Framework for the Protection of National
Minorities in Lithuania, Latvia, Estonia and Poland
Several important factors inﬂuence the shape of legal regulation in the area of the
protection of national minorities in the Baltic States and Poland. These mainly
concern the history of statehood and experiences of its loss and rebirth, as well as
large Russian minorities (especially in Latvia and Estonia). Below, account is taken
of factual data and historical developments that greatly inﬂuence minority policies
and rights in the region.

3.1

Factual Situation of the Minorities in the Baltic States
and Poland

The signiﬁcant proportion of the Polish minority in Lithuania is also a characteristic
feature of the region. The differences in national languages and religions dominating
in the region should be noted. Estonian, which is linked to Finnish, belongs to the
Finno-Ugric language family, while Lithuanian and Latvian are Baltic languages of
the Indo-European language family.8 The dominant religion in Poland and Lithuania
is Catholicism whereas Protestantism prevails in Latvia and Estonia. The above
remarks are relevant in the context of the differences with the largest national
minorities in the Baltic States—Russian and Polish. Although these languages also
7

There were several unsuccessful attempts in this regard, including through a citizen’s initiative
signed by 140,000 persons, but to no avail. According to the 2011 census (this is the last data
available, because the next census will be conducted in 2021) 846,700 persons identiﬁed as
Silesians, far more than for any of the recognized minorities in the country. Silesian community
is frustrated about the fact that, despite ﬁve attempts over the past 12 years, neither the recognition
of Silesians as an ethnic minority nor of Silesian as a regional language has been achieved.
8
More about language issues in Lithuania and Poland see Bobryk (2005), p. 455; Bobryk (2015),
pp. 115–137.
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originate from the Indo-European language family, they are Slavic languages, i.e.,
distinctly different from the languages of the Baltic States. In terms of religious
issues, the Polish minority is predominantly Catholic, while a large part of the
Russian minority is Orthodox.
It is also important to point out that the Baltic States are currently facing a serious
demographic problem as a result of negative natural growth and a high level of
emigration.9 The latest censuses have also shown a decrease in the size of the
minorities in the three Baltic States, especially with regard to the Russian minority
(about a 38% decrease from 1989 to 2011) (Zvidrins and Berzins 2014).
Poland is a homogenous country with 13 recognised national and ethnic minorities constituting barely 0.75% of all Polish residents. The Law on National and
Ethnic Minorities and on the Regional Language (2005) and relevant secondary
legislation secure the national minorities’ access to fundamental minority rights,
such as support for minority cultures and media, participation in public affairs,
minority language teaching and—in areas of compact settlement—the right to use
minority languages in contact with the administration and in topographical indications. According to the Law, the following minorities are recognised as national
minorities: Armenians, Belarusians, Czechs, Germans, Jews, Lithuanians, Russians,
Slovaks and Ukrainians, and the following as ethnic minorities: Karaims, Lemkos,
Roma and Tatars.10
The ethnic landscape in the Baltic States is dominated by Slavic
minorities—Russians, Poles, and to a lesser extent Belarusians and Ukrainians. In
Lithuania, the most numerous national minorities are Poles (6.6% of the population),
and Russians (5.4%). Belarusians constitute 1.3% of the population, Ukrainians
0.6%, Jews 0.1%, Latvians 0.1%, Tatars 0.1%, Germans 0.1% and Roma 0.1%. In
Latvia, representatives of the titular nation account for 60% of the population
(1,2 mln), Russians constitute 23% of society, Belarusians make up around 3%,
Ukrainians 2.4%, Lithuanians 1.2%, Jews 0.4%, Roma 0.3%, Germans 0.2%, and
42.000 Poles.11 Latvian is the mother language of 60.8% of the inhabitants followed
by Russian (36%) and other languages (3.2%) such as Belarusian, Ukrainian, Polish
and Livonian.12 The same data reveals that the share of the population mainly using
9

Latvia’s population has decreased by 25% in 25 years—from 2.6 million to 1.9 million. This
indicator is the highest in comparison to the other Baltic States—the population of Lithuania
decreased from 3.6 to 2.8 million, Estonia from 1.5 to 1.3 million. Emigration concerns mainly
people of working age. Between 2000 and 2015, the working-age population in Latvia decreased by
25%. For more about this, see OECD Reviews of Labour Market and Social Policies: Latvia
(2016), p. 16.
10
See Fourth Report submitted by Poland pursuant to Article 25, paragraph 2 of the Framework
Convention for the Protection of National Minorities—received on 9 April 2019, ACFC/SR/IV
(2019)001.
11
Latvijas iedzīvotāju sadalījums pēc nacionālā sastāva un valstiskās piederības,
datums¼01.07.2020, https://www.pmlp.gov.lv/lv/media/271/download.
12
Indicators characterising languages used by the population of Latvia, Central Statistical Bureau of
Latvia (2017). https://www.csb.gov.lv/en/statistics/statistics-by-theme/population/characteristics/
key-indicator/indicators-characterising-languages-used.
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Latvian at home accounts for 61.3%, while that of people using Russian constitutes
37.7%. Around 10.4% of Latvia’s population hold the status of former citizens of the
USSR. They are so-called ‘non-citizens’ as they are not citizens of Latvia or any
other state (i.e., they hold a non-citizen’s passport). In Estonia, Russians constitute
25.3% of the population. Ukrainians constitute 1.8% of the country’s population,
Belarusians 0.9%, the Finnish minority—0.6% of the population, and
Latvians 0.2%.

3.2

Historical Background Shaping Minority Policies
in the Baltic States and Poland

Seen through the prism of history, the Lithuanian, Latvian, and Estonian languages
were actively suppressed and sometimes voluntarily abandoned in favour of languages considered ‘more sophisticated’ or ‘more international’. This was the case for
Polish in the sixteenth–seventeenth century (in Lithuania), German in the
eighteenth–nineteenth century (in Latvia) and Russian in the nineteenth–twentieth
century (in all three Baltic States). The situation of state languages became critical
after annexation and during the occupation of the Baltic States by the Soviet Union
in 1940–1945 that led to large-scale deportations of the local population and mass
migration from the USSR into the region. This was accompanied by the promotion
of the Russian language in the public sphere as a tool for inter-ethnic
communication.
Taking this historical experience into account, language policy in the Baltic States
is nowadays a basic element of the ‘diversity management’ strategy. For example,
the most advanced national integration strategy in the region, the strategy of Integration and Social Cohesion in Estonia (2014), perceives integration as a crosscutting topic that aims at preserving the Estonian language and culture, and at the
same time increasing the economic competitiveness and security of the state. In this
sense, language is an instrument and at the same time a symbol of a nation-state. On
the other hand, in the European context, social cohesion is deﬁned as the ability of a
society to guarantee the well-being of all its members, minimise inequalities and
avoid marginalisation. Thus, mere loyalty to the state is not a sufﬁcient factor for
integration; it is necessary to adopt the national language and culture.13 The rationale
for this approach is to be found in the history and geopolitics of these states—the

13
The terms ‘Lithuanian’, ‘Estonian’, ‘Latvian’ have an eminently national and linguistic meaning.
Under these circumstances, citizenship plays a secondary role—its acquisition is neither sufﬁcient
nor necessary for national identiﬁcation. Such afﬁliation can only be warranted by learning a
language, adopting a national culture, as well as being bound by marriage or blood ties with a
representative of the titular nation. In this context, the state is seen as a tool to ensure the survival of
the titular nation and protect its interests and well-being. This position is especially reﬂected in the
legislation on citizenship and the protection of the state language. See mutatis mutandis Smooha
(2001), p. 73.
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Balts and Estonians throughout history have had two choices: to survive or to
dissolve into larger nations, hence nationalism in the case of the three small nations
proved to be the only way to exist. Ethnic nationalism, in contrast to civic nationalism, sees the nation as an ethno-cultural category, as a community with deep
historical and socio-psychological roots. In Latvia and Estonia, the reluctance to
recognise the Russian-speaking minority as part of the socio-political system has
also manifested itself in terminology—in Latvia, the term ‘non-citizens’ is used in
public discourse, in Estonia ‘aliens’, ‘illegal immigrants’. One has to agree with the
researchers who point out that this kind of approach is rooted in a deep conviction of
the historical injustice of the lost independence during the interwar period in 1940.
The Soviet period was unambiguously associated with Russians and the Russian
language—the language of the invaders and colonisers who for a long time changed
the national proportions in both states to the detriment of the titular nation, its
language and culture. This kind of approach deepened the level of separation
between the titular majority and the Russian-speaking minority—in geographical,
linguistic and social terms (Kuzborska-Pacha 2019a, b, p. 10).

3.3

First Steps After the Restitution of Independency: The
Issue of Citizenship

After the restoration of independence in the 1990s, the Lithuanian, Latvian and
Estonian authorities referred to the continuation of statehood from the period
1918–1940 and were confronted with the challenge of stabilising it, strengthening
security and taking key decisions regarding the integration of national minorities,
especially the Russian-speaking minority. The political course of Latvia and Estonia
can be described as ethnic democracy (Smooha 2001)14 resulting in only the titular
nation of ethnic Latvians and Estonians being admitted to power. According to
Latvian and Estonian legislation, the citizenship of the newly born states was
‘restored’ only to those inhabitants who on 16 June 1940 had Latvian or Estonian
citizenship and their descendants. All other inhabitants of the state had to undergo a
naturalisation procedure, subjected to speciﬁc linguistic requirements, which led to
the phenomenon of mass statelessness—40% of the inhabitants of Latvia and almost
one-third of the inhabitants of Estonia were deprived of political, civil and socioeconomic rights. It should be noted that at the time the States regained independence,
the percentage of interwar citizens with origins other than titular nationality was 22%
in Latvia, while in Estonia it was less than 10%. This meant that all post-war
immigrants and their descendants numbering about 740,000 in Latvia and about

14

In its pure form, the core ethnic nation controls the state and uses it to further pursue its national
interests and to award its members a favoured status. The non-core groups are granted individual
and collective rights and allowed to struggle to initiate certain changes, but they are treated as
second-class citizens and placed under control.

338

E. Kuzborska-Pacha and J. Apolevič

500,000 in Estonia (mainly representatives of the Russian-speaking minority)
became de facto stateless overnight (Kuzborska-Pacha 2019a, b, p. 7).
As a consequence, a considerable part of the Russian and Polish minorities
experienced a double exclusion—from the circle of citizens and from the circle of
national minorities (the laws of both states introduced the requirement of citizenship
in the deﬁnition of minority). While it is common practice for European states to set
conditions for naturalisation, the scale of statelessness that the Latvian and Estonian
regulations of the 1990s have created has been strongly criticised by the international
community.15 Only Lithuania chose the path of inclusive policy in this respect,
allowing all permanent residents of the state in 1989 to acquire citizenship. This
allowed for a smooth transition from the Soviet period to the period of the reborn
independent state by including the representatives of minorities into the civic
community (ibid. p. 10).
The example of the Baltic States shows the effectiveness of a moderate approach
on the one hand, and on the other hand continuous and uncompromising criticism of
the international community towards the state policy in the sphere of citizenship.
Criticism of the situation of ‘non-citizens’ in Latvia and Estonia, combined with the
vision of the accession of the states to the EU and NATO, i.e., European economic
integration and security guarantees, resulted in loosening the course of ethnic
nationalism. In addition, after the accession of the Baltic States to key regional
international organisations, appropriate recommendations in this regard were issued
to the authorities of both states, especially with regard to facilitating the acquisition
of citizenship by children and the elderly. Currently, the problem of statelessness
affects more than 247,000 inhabitants in Latvia (11.5% of the total population, of
which about 10,000 are Poles), more than 82,500 in Estonia (6.1% of the population), and only 3500 in Lithuania (Kuzborska-Pacha 2019a, b, p. 8).

3.4

Protecting National Languages

The second tool of ethnic democracy in the Baltic States is the policy in the area of
state language protection (Smith 2005, pp. 199–216; Järve 2000).16 There is strong

15
See Letter of Max van der Stoel, OSCE High Commissioner for National Minorities to
Mr. Trivimi Velliste Minister for Foreign Affairs of the Republic of Estonia, No. 206/93/L/Rev.
The Hague, 6 April 1993; Opinion on the Law on Aliens of Estonia, Council of Europe, 1 July
1993; Council of Europe: Commissioner for Human Rights, Report by Mr. Alvaro Gil-Robles,
Commissioner for Human Rights, on His Visit to Estonia, 27–30 October 2003, 12 February 2004,
CommDH(2004)5; Consideration of Reports submitted by State Parties under Article 9 of the
Convention, Concluding observations of the Committee on the Elimination of Racial Discrimination, CERD, sixty-third session, 4–22 August 2003, 10 December 2003, CERD/C/63/CO/7; Report
of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and
related intolerance, Doudou Diène, Addendum, Mission to Latvia, No. A/HRC/7/19/Add.3.
16
On the structure of autocratic regimes see Yiftachel and Ghanem (2004), p. 179.
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constitutional, legal and institutional protection of the state language.17 The state
language is an important element in the consolidation of the nation in the sense of
ethnic unity, while the linguistic rights of national minorities are limited.18 The
justiﬁcation of this approach is defensive state language laws that aim at protecting
the Baltic languages (Druviete 1998, p. 171). Moreover, according to some authors:
“The case of the Baltic States constitutes a testament to determined language
planning, showing how national languages can defend themselves” (Hogan-Brun
et al. 2009, p. 617). As a consequence, there are signiﬁcant restrictions or no
regulations on the use of minority languages in the public sphere and in contacts
with representatives of local authorities. Restrictions sometimes affect also the
private sphere.19 A violation of the right to private life is the lack of ofﬁcial
recognition of the original spelling of the names of minority representatives. In
addition, the promotion (without effective consultation with the concerned persons
themselves) of teaching in minority schools in the state language justiﬁes the
argument that in the three Baltic States minority education is designed without
taking minority rights fully into account.20 In comparison to Latvia and Estonia, it
can be stated that Lithuania has the ‘softest’ language policy, allowing for
equalisation of the minorities’ participation possibilities in socio-economic life.
Certiﬁcates proving state language proﬁciency are required for employment in
most occupations in Latvia and Estonia. In the opinion of minority, international and
majority representatives, these requirements are too strict (Kochenov et al. 2013).
From the very ﬁrst years of independence, the weight placed on language requirements for employment has had an impact on the economic exclusion of a part of the
minorities with insufﬁcient command of the state language.21 As noted in a recent
resolution on Latvia approved by the Committee of Ministers: “Increasingly strict
Latvian language proﬁciency requirements are applied to virtually all professions
and positions included in the classiﬁcation of professions.” In its opinion, such a
broad scope of application of linguistic requirements adversely affects the possibility
for non-native speakers of Latvian, including persons belonging to national minorities, of accessing many positions, and authorities should review whether existing
language proﬁciency standards are necessary and proportionate22 (Resolution on
Latvia (2021)). Moreover, language inspections as tools for state policy enforcement

17

Even during the liberation movement of the late 1980s the ideas of saving and normalising each
country’s national languages were of central importance. See Vihalemm and Hogan-Brun
(2013), p. 59.
18
In the most rigorous discourse, e.g. in prof. A. Nikžentaitis opinion, sometimes in Lithuania the
state language is used as a mean of discrimination; see Nikžentaitis (2015).
19
For example, in some cases conversation between the private sector employees that can be heard
by third parties or private signs visible to others should take place and appear only in the state
language.
20
For more references see Hogan-Brun et al. (2009) and Varennes (1996).
21
For more references see Butkevičius (2011).
22
For example, members of governing boards of NGOs are required to be proﬁcient in the Latvian
language at C1 level.
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were established in all three countries. This signiﬁcantly contributed to economic
exclusion, additionally aggravated by the process of economic transformation,
especially the closure of large industrial plants (Butkevičius 2011).

3.5

Key Challenges in Designing and Re-designing Minority
Policies

In Poland, the 2005 Law on National and Ethnic Minorities and on the Regional
Language and other relevant legislation continue to ensure access for persons
belonging to national minorities to basic minority rights, including support for
minority cultures and media, participation in public affairs, minority language
teaching and—in areas of compact settlement—the right to use minority languages
in contact with the administration and in topographical indications (Fourth Opinion
on Poland (2019), par. 4). The key institutions relevant for national minorities
continue to be the Department for National Minorities and Religious Denominations
in the Ministry of Interior and Administration), the Joint Commission of the Government and National and Ethnic Minorities as a consultative body, the Government
Plenipotentiary for Equal Treatment, and the Ofﬁce of the Commissioner for Human
Rights (ibid.). The most pressing minority protection issues in Poland include the
recognition of the Silesian ethnic minority and their language as a regional language
(ibid.). A request has also been made for the recognition of the Vilamovian language
and of the Greek minority in the country (ibid. par. 5). A need also exists to enhance
the quality of minority language teaching through the production of new teaching
materials, ensuring that funds transferred to local authorities for minority language
teaching are earmarked for that purpose, as well as securing the availability of
qualiﬁed teachers, in particular in the Kashubian language (ibid. par. 2).
So far, the governments in Vilnius, Riga and Tallinn have allegedly failed to
create a coherent system for protecting national minority rights, especially linguistic
rights. After 30 years of regained independence, one can observe fragmentary
protection in this area (support of cultural activities with the simultaneous prohibition of language rights), or even regress in some spheres (changes in the minority
education system, ‘expiry’ of the Law on National Minorities in Lithuania in 2010).
Although the Constitution of the Republic of Estonia (1992), the Estonian Law on
Cultural Autonomy (1993), as well as the Latvian Act on Cultural Autonomy (1991)
allow national minorities to establish self-governing institutions within the framework of cultural autonomy, their provisions largely remain a dead letter (Opinion on
Estonia 2015, par. 38). In addition, attempts to build a harmonious society remain a
challenge, especially in Latvia: “Attempts to create a cohesive society based on civic
identity have not advanced signiﬁcantly in recent years. Cases of inﬂammatory
statements by public ﬁgures have not led the authorities to take sufﬁcient action,
creating an impression of impunity and ambivalence, thus affecting negatively the
interethnic climate.” (Resolution on Latvia, 2021).

Legal Protection of National Minorities in Lithuania, Latvia, Estonia. . .

341

Three basic aspects that hinder effective legal protection for national minorities in
the Baltic States should be singled out. First, the identity of the three Baltic nations—
ethnic Estonians, Latvians and Lithuanians—refers to pre-war statehood and results
in ethnocentric perception. Due to the annexation of the states in 1940 by the USSR
and the inﬂux of Russian-speaking minorities, treating them as equal citizens in
Latvia and Estonia after the restoration of independence was seen as a threat. Also
for historical reasons, the Polish minority in Lithuania (more precisely, the Polish
language and culture) is perceived as a threat by some politicians. Secondly, political
elites are not fully convinced that the protection of minorities is a subject for
international law and international cooperation: they assume that it is to be treated
as an internal matter for the state. This leads to the politicisation of nationality and
the overall diminishment of protection for minority rights. Thirdly, in the Baltic
States the experience of relations with the part of the Russian-speaking minority that
settled in the territory during the Soviet occupation period has impacted the shape of
the minority protection system, especially in Latvia and Estonia (Cilevičs 2015). The
demands raised by the so-called ‘post-communist minorities’ in Latvia and Estonia
are perceived not as a non-discrimination problem or minority protection issue but as
a formal question of citizenship.
Referring to fundamental principles of the Council of Europe system—the
principle of democracy, the principle of human rights and the principle of justice
and the rule of law—the most important issue in the context of the current challenges
facing the protection of national minority rights in the Baltic States and Poland is to
ﬁnd the right balance when establishing domestic solutions for protecting minority
rights. This would require derogating from the politicisation of minority issues,
committing to a pro-minority approach, and applying correctly the principles of
equality and respect for diversity, together with the principles of non-discrimination,
proportionality and rationality.
A general remark reﬂecting opinions of international human rights bodies in the
context of the Baltic States, is that more close cooperation with national minorities
should be assured. As the international experts claim, lack of effective consultation
mechanisms can result in the failure of the authorities to take account of the needs
and constraints of minority situations (ECRI comment regarding Estonia (2015);
ECRI Final report on Estonia (2015), par. 67). As a positive example, in Lithuania,
the National Communities Board operates within the Department of National
Minorities under the Lithuanian Government. The Board represents national minorities, acts as a consultative body and deals with the policy coordination issues and
decision making processes related to Lithuanian national minorities.23 For instance,
the Board actively participated in the preparation of the draft Law on National
Minorities in 2021.
Another international comment addressed to the Baltic States refers to the fact
that national integration policies do not include speciﬁc plans for the various
vulnerable groups, including national minorities. Furthermore, the successive

23

See https://tmde.lrv.lt/lt/.
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integration policies have placed too strong an emphasis on integration through
proﬁciency in the state language (ECRI comment regarding Estonia (2015); ECRI
Final report on Estonia (2015), par. 60).
Since the attitude of the states toward the protection and promotion of minority
languages, including through mother-tongue education, illustrates the level of protection for the identity of national minorities, a thorough analysis of linguistic rights
will be presented in the next section of this chapter. This emphasis on linguistic
rights was not chosen accidentally. The linguistic rights of national minorities, i.e.,
the right of persons belonging to national minorities to use their language in the
public sphere and in education are reﬂected in several international human rights
instruments. In this context, language is not only a personal matter, but is closely
related to identity. Language is an essential social organisation tool, which in many
situations becomes a matter of public interest, and the use of language(s) involves
numerous aspects of state functioning. In a democratic state committed to human
rights, the accommodation of existing linguistic diversity among the population thus
becomes an important matter of policy and law. Failure to achieve the appropriate
balance may be the source of inter-ethnic tensions (The Hague Recommendations
Regarding the Education Rights of National Minorities and Explanatory Report
(1996)).

4 The Right to Use Minority Languages in the Public
Sphere
According to FCNM: “in areas inhabited by persons belonging to national minorities
traditionally or in substantial numbers, if those persons so request and where such a
request corresponds to a real need, the Parties shall endeavour to ensure, as far as
possible, the conditions which would make it possible to use the minority language
in relations between those persons and the administrative authorities” (Article
10 Paragraph 2). In this case, public authorities should be interpreted broadly and
include, for example, the Ombudsman’s Ofﬁce (Explanatory Report to the Framework Convention for the Protection of National Minorities (1995), par. 64). Also,
OSCE High Commissioner on National Minorities (HCNM) Oslo Recommendations refer to the obligation of the state to create a possibility to use the minority
language in communication with the authorities.24 Moreover, in areas inhabited
traditionally or in substantial numbers by persons belonging to minorities, denying
“Persons belonging to national minorities shall have adequate possibilities to use their language in
communications with administrative authorities especially in regions and localities where they have
expressed a desire for it and where they are present in signiﬁcant numbers. Similarly, administrative
authorities shall, wherever possible, ensure that public services are provided also in the language of
the national minority. To this end, they shall adopt appropriate recruitment and/or training policies
and programmes”. Oslo Recommendations regarding the Linguistic Rights of National Minorities,
OSCE High Commissioner for Minority Rights, February 1998.
24
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the possibility to have local topographical indications in a minority language alongside the ofﬁcial language violates the obligation under Article 11(3) FCNM.
In Poland, Article 9 of the Law on National and Ethnic Minorities and Regional
Language (2005) provides for the use of the minority languages in communication
with local authorities. A minority language may be used, in addition to Polish, in
those municipalities in which the number of minority residents is no less than 20% of
the total number of residents. The municipalities which may use both Polish and a
minority language are recorded in the Ofﬁcial Register of Municipalities. According
to the data from the end of April 2021, there are 33 municipalities in the Register that
use Belorussian, German, Kashubian, or Lithuanian as a language of communication
with inhabitants.25 Conversely, Article 12 of the law refers to the right to display
additional place-names (ofﬁcial names of places and physiographical objects, as well
as street names) in the minority language, following the spelling rules of the
language concerned. Additional names of topographical indications are established
in municipalities in which the number of residents belonging to a minority is no less
than 20% and more than a half of its residents who have taken part in the consultations were in favour of the establishment of an additional place-name in the
minority language. The possibility to use bilingual topographical indications exists
in 62 municipalities (displayed in German, Belorussian, Kashubian, Lithuanian and
Lemko).26
According to Article 6 of the Lithuanian Law on the State Language (1995),
ofﬁcials, civil servants, local government and other institutions shall use the state
language. Article 7 states that “executives of state and local government institutions,
agencies and organizations related to health care and social policy, transport, police,
legal protection, executives of sales centres and centres that provide services to the
residents should ensure that the residents are provided the services in the state
language.” There is, however, a lack of any references when it comes to the speciﬁc
rights of the representatives of national minorities in this regard. As was noted
several times by the Advisory Committee of the Council of Europe in its opinion
on Lithuania in 2003, 2008,27 201428 and 2018 (par. 68 and 69), due to the universal
25
See https://mc.bip.gov.pl/rejestry-archiwum/lista-gmin-wpisanych-na-podstawie-art-12-ustawyz-dnia-6-stycznia-2005-r.html.
26
List of municipalities that use minority languages: Lista gmin wpisanych na podstawie art.
12 ustawy z dnia 6 stycznia 2005 r. o mniejszościach narodowych i etnicznych oraz o języku
regionalnym (Dz. U. No 17, poz. 141, z późn. zm.) do Rejestru gmin, na których obszarze używane
są nazwy w języku mniejszości.
27
It was stated that the Lithuanian authorities should re-examine both the legal and factual situation
regarding the use of the minority languages in the relations with the administrative authorities. See
Council of Europe: Advisory Committee on the Framework Convention for the Protection of
National Minorities. Second Opinion on Lithuania, adopted on 28 February 2008, ACFC/OP/II
(2008)001.
28
The Advisory Committee noted that the oral and written communication at the institution may in
some cases de facto be conducted in a language understood by the applicant, however, it should be
remembered that, as in the case of Latvia, there is a need for clear conditions and legal criteria
regulating the right of persons belonging to national minorities to use their language in contacts with
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use of the state language in public life, national minorities do not have a legal
possibility to use their mother tongue.29
In its latest opinions, the Advisory Committee also expressed regret that there has
been no substantive progress regarding the use of minority languages in topographical indications or even private signs. According to Articles 17 and 18 of the Law on
the State Language, all public indications must be displayed in Lithuanian, with a
narrow exception made only for the names of organisations of national minority
communities. Several recent events demonstrated that a strong minority demand to
display topographical indications and private signs in their languages still remains.
Some municipalities decided to satisfy these demands even at the expense of being
challenged by the central authorities for not complying with the Law on State
Language and with the constitutional imperative of the use of Lithuanian in public
and so-called, during “private activities visible to others”. According to international
experts, only minimal progress has been made to bring the situation regarding the
use of language rights in line with the FCNM standards and issues related to the use
of minority languages in the public sphere are situated in a legal grey zone (Fourth
Opinion on Lithuania (2018), par. 9; Third Opinion on Lithuania (2013), par. 74 and
subseq.).
One of the exceptions referred to concerning the use of minority languages in the
public sphere was a provision introduced by the Central Electoral Commission on
10 April 2003 (Law on the Central Electoral Commission of the Republic of
Lithuania (2003)). In places densely populated by a national minority, this provision
authorised the use of ballot cards (to be submitted along with the original in
Lithuanian) translated into the minority language. The provision referred only to
voting in the referendum on Lithuania’s membership in international organisations
and was adopted in order to obtain the required level of participation during the
referendum on Lithuania’s membership in the EU in May 2003.30
However, the provision allowing the use of minority languages on ballot cards
remained in force only until 10 May 2006, when the Lithuanian Constitutional Court
ruled it unconstitutional in case No. 25/03.31 The ruling presented by the judges of
the Constitutional Court clearly shows the hierarchy of the constitutional values in
the Lithuanian legal system. The ruling emphasised the constitutional imperative to

authorities. In the existing situation, due to the lack of speciﬁc provisions in this regard, receiving
information in the minority mother language will depends on the goodwill of the civil servants
involved.
29
This possibility was foreseen in the Law on National Minorities, 1989, however, its provisions
were never detailed in the secondary legislation, thus never effectively implemented.
30
In the run-up to the referendum, Lithuanian politicians were doing all they could to mobilise
citizens to go to the polls. It was feared that the turnout in the vote would be less than 50% and that it
would be declared null and void (according to Art. 7 of the Law of the Republic of Lithuania on
Referendum of 4 June 2002 Valstybės žinios, 2002, No. 64-2570). For more references see
Kuzborska (2019), p. 183.
31
Constitutional Court of the Republic of Lithuania (2006). Ruling of 10 May 2006 Ofﬁcial Gazette
Valstybės žinios 2006, No 25/03.
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use the state language. It was noted that a Lithuanian citizen belonging to a national
minority with an insufﬁcient level of knowledge of the state language is “artiﬁcially
prompted to participate in the governance of his country, to make decisions of
national signiﬁcance” and “<. . .> is not sufﬁciently integrated into the Lithuanian
society, therefore, is not a fully-ﬂedged member of the state community—the civil
Nation” (Section 5 of the Ruling). It was stressed that in the context of activities
related to the process of governing the country (participation in the popular vote), the
Lithuanian Constitution does not facilitate the participation of citizens (persons
belonging to national minorities) who do not know the state language. Neither
does the Constitution stipulate that such citizens must be in any way more and
artiﬁcially prompted to participate in the referendums or other voting, in which
decisions of state importance are made (Section 6). Therefore, based on the constitutional principles concerning the value of the state language, civil society, and the
ensuing imperative of speaking the Lithuanian language, the Constitutional Court
decided that the use of ballots translated into the languages of national minorities
during the referendum was contrary to Article 14 of the Constitution, which sets out
the duty to use the state language in public life. Another analysis concerning the
constitutional value of the Lithuanian language is presented in the 13 December
2004 Ruling of the Lithuanian Constitutional Court, which states that “the nationality of an individual (including the relations with the ofﬁcials and state servants of
the state or municipal institution) may not serve as the basis for him to demand that
the rules arising from the status of the state language be not applied as far as he is
concerned; otherwise, the constitutional principle of the equality of all persons
before the law, the court, state institutions and ofﬁcials would be violated”.32 This
interpretation of equality stands in contrast to the international concept of substantive equality and the relevant linguistic rights of minorities.
At the time of the ratiﬁcation of the Council of Europe Framework Convention in
2005, the Latvian authorities made a reservation to its Article 11(3), according to
which the implementation of the minorities’ right to bilingual topographic signs
cannot contradict the Constitution of the Republic of Latvia and the legal acts
regulating the use of the state language. Accordingly, in Latvia, it is not possible
to use minority languages for topographical naming, including for private signs
visible to others, except in the case of the Livonian language. There have been
several occasions when a national court has imposed ﬁnes on private individuals for
placing private signs with bilingual street names on private property. Latvian courts
qualify this type of information as relating to public order, disregarding arguments
on its private nature.33

32

Constitutional Court of the Republic of Lithuania (2004). Ruling of 13 December 2004 Ofﬁcial
Gazette Valstybės žinios 2004, No. 51/01-26/02-19/03-22/03-26/03-27/03.
33
In a 2016 case, a court in Liepaja imposed a ﬁne of 75€ on a homeowner for displaying a trilingual
Latvian-English-Russian street sign, see Liepaja court judgment (2016). Ruling of 26 April 2016,
case No. 120 0088 16/11.
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In Latvia, the Constitution of the Republic of Latvia (1922) states: “Loyalty to
Latvia, the Latvian language as the only ofﬁcial language (. . .) are the foundations of
a cohesive society” (Preamble, Art. 4.), “Latvia (. . .) respects ethnic minorities”
(Preamble) and “persons belonging to ethnic minorities have the right to preserve
and develop their language and their ethnic and cultural identity” (Art. 114).
According to the State Language Law, public administration institutions must use
Latvian in ofﬁcial communication. Exceptions are possible only in certain narrowly
deﬁned numerus clausus cases—Article 10(2) provides for the possibility to address
the police or medical, rescue or other institutions in the language of the national
minority in cases of emergency, need for medical assistance, commission of a crime
or other law infringement, summoning help in case of ﬁre, accident or other
emergency (Ofﬁcial Language Law (1999), art. 10 ust. 2). The Latvian State
Language Centre is responsible for the observance of this rule in the public sphere
and imposes ﬁnes for non-compliance with this requirement (Opinion on Latvia
(2013), par. 155; Opinion on Latvia (2018), par. 122).
In some institutions in Lithuania and Latvia, especially in municipalities with a
dense minority population, there are cases of ‘pragmatic solutions’ where a minority
language (mainly Russian and Polish) is used in oral and written contacts with
individuals. This kind of discretionary solution regarding the use of a minority
language makes it dependent on the goodwill of the ofﬁcial. Still, in Latvia, the
state language continues to be the sole language authorised in the work of municipal
authorities, local councils and in their contacts with inhabitants, irrespective of the
proportion of the population afﬁliated with a national minority, even when it
constitutes the majority of the population (Opinion on Latvia 2018, par. 121).34
Moreover, in the new Law on Administrative Punishments in the Fields of Public
Administration, Public Order and Usage of the State Language adopted on 7 May
2020 (Law No. 342/Lp13) a new language-related punitive provision was introduced. Henceforth, sending prospects, bulletins, catalogues and other materials from
public entities to natural and legal persons in a foreign language as well as the ofﬁcial
language, unless those persons so request, will result in a warning or a ﬁne of up to
1000 EUR (Section 21, Par. 1). In addition, the maximum ﬁne for providing
bilingual information in public places in cases where the law provides for the use
of Latvian only was increased to 1400 EUR (Section 21, Par 3).
Practical implications of this approach were notably evident during the major
COVID-19 health crisis that started in March 2020. Amid the hazardous public
threat, both the Latvian Ministry of Health and the Centre for Disease Prevention and
Control initially did not publish any information on COVID-19 in Russian. Under
the current regulations, issuing public information on epidemics, safety or
34
“The current approach of restricting the use of other languages is incompatible with the Framework Convention and considers moreover that it may be counterproductive. It wishes to reiterate
that Article 10 of the Framework Convention does not foresee the use of minority languages – under
speciﬁc circumstances – instead of the ofﬁcial language but in addition to it”. Council of Europe:
Advisory Committee on the Framework Convention for the Protection of National Minorities. Third
Opinion on Latvia adopted on 23 February 2018, ACFC/OP/III(2018)001REV, par. 121.
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emergency situations in a language other than Latvian and informing a person orally
or in writing is possible only upon the request of an individual. In other words, the
existing rules prohibit public authorities from sending multilingual information,
even health-related, without a request from a particular individual (Regulations
regarding Use of Languages in Information (2005), par. 3). Latvian Minister of
Health Daniels Pavluts stated that his ministry gets criticism for publishing some
vaccination information in Russian as well as in the state language. He stated that the
Ministry has no right to publish newsletters in Latvian and Russian at the same time,
and there is “no simple way to send written information in Russian to Russianspeakers”.35 The lack of a mechanism for direct communication with Russianspeakers resulted inter alia in a lower intention to be vaccinated against coronavirus
in areas densely populated by the Russian-speaking minority, including the ethnically mixed Latgale region.36 In contrast, the Lithuanian Public Broadcaster
organised trilingual (Lithuanian-Polish-Russian) discussions on the disease and
vaccination arrangements37 to raise awareness among the minority population,
although the Ministry of Health does not provide any information in Polish or
Russian.
International organisations and institutions have taken note of the problem and
called upon the Lithuanian and Latvian authorities to establish transparent standards
on the conditions under which minority languages may be used in the public sphere
(Opinion on Latvia 2013, para. 93).38 For example, the Advisory Committee of the
FCNM urged the Latvian authorities to review the legislative and policy framework
related to the use of languages in dealings with administrative authorities in order to
ensure an adequate balance between the promotion of the ofﬁcial language and
access to the language rights of minorities (Opinion on Latvia 2018, par. 123). In
addition, the Committee of Ministers of the Council of Europe has pointed out that
“restrictive policies and other pressures [are] driven by a political agenda, rather than
evidence-based decision-making, are particularly evident in the education system,
the media, and with regard to the use of national minority languages in many areas of
public life”. In its resolution, it stated that denying the possibility of using national
minority languages in dealings with the administrative authorities, in topographical

35
Рассказать о вакцинации русскоязычным — проблема, сетует Минздрав, Rus.lsm.lv,
9 April 2021, available at: https://rus.lsm.lv/statja/analitika/analitika/rasskazat-o-vakcinaciirusskojazichnim%2D%2Dproblemasetuetminzdrav.a399839/?fbclid¼IwAR0t4QaZYsb_DMf2
qbWuFg59oey4yY87M4wxGXll39OH81xBq4EsDXeVc4.
36
Attieksme pret vakcinēšanos, March 2021, available at: https://reitingi.factum.lv/covid/?
fbclid¼IwAR0H2y3VhQKQLGs64UuZVFMHVaLcWytnYbwdrQ9pMqBQhAy56ymvlww4Ek.
37
LRT RADIJO trikalbė diskusija “Skiepai nuo COVID-19. Mitai ir faktai”, LRT.lt, 15 April 2021,
available at: https://www.lrt.lt/naujienos/tavo-lrt/15/1388528/aktualu-lrt-radijo-trikalbe-diskusijaskiepai-nuo-covid-19-mitai-ir-faktai.
38
See Memorandum of the Commissioner for Human Rights of Council of Europe to the Latvian
Government. Assessment of the progress made in implementing the 2003 recommendations of the
Council of Europe Commissioner for Human Rights, Strasbourg, 16 May 2007, No. CommDH
(2007)9.
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signs and other inscriptions “neglects the signiﬁcant symbolic value for societal
integration that such bilingualism carries for persons belonging to national minorities, as an afﬁrmation of their presence as an equal and integral part of society”.
(Resolution on the implementation of the Framework Convention for the Protection
of National Minorities by Latvia (2021)).39
In Estonia, Estonian is the mother tongue of 68.5% of the population and Russian
of 29.6% (Opinion on Estonia 2015, par. 63). As already emphasised, the legal
protection of the state language and its primacy in all spheres of public life remains
the main task of language policy (Fourth report submitted by Estonia pursuant to
article 25, paragraph 2 of the Framework Convention (2014)). According to Article
51 of Constitution of the Republic of Estonia (2015) and Article 9 of Law on State
Language, “in local governments where at least half of the permanent residents
belong to a national minority, everyone has the right to approach the municipal
institutions and receive responses from the ofﬁcials and employees thereof in
Estonian and in the language of the national minority”. At the same time, the State
Language Act deﬁnes a representative of a national minority as being an Estonian
citizen with long, close and stable connections with Estonia, whose mother tongue
differs from Estonian (Law on the State Language, 2016, art. 5 par. 3).
Estonian regulations regarding the use of minority languages in contacts with the
authorities are restrictive; for example, in Narva, the third-largest Estonian city, more
than 80% of the inhabitants are of Russian origin, yet the citizens constitute only
about 47% of its population (Poleshchuk 2014, p. 29). According to Estonian law,
the right to use the minority language in municipal institutions is permitted provided
the percentage of permanent residents in that municipality is more than 50%. Only

39
For example, in September 2014, the State Language Centre banned the local government of the
city of Reznekne, where the majority of residents are representatives of the Russian-speaking
minority, from distributing a bilingual (Latvian-Russian) newsletter. The ofﬁcials argued that
bilingual written information should be provided by the authorities only in exceptional circumstances. In turn, in September 2015, the ofﬁcials of the Centre imposed a ﬁne on the museum, which
used both the Latin and Cyrillic alphabets in the name of the exhibition. The mayor of Riga Mr Nils
Ušakovs was ﬁned 140 EUR for using the Russian language alongside Latvian on the Riga City
Council’s Twitter account. Other examples of the Centre issuing prohibitions to provide information in languages other than Latvian (usually Russian, but also in English), include booklets about
the adoption of the Euro in Latvia, reading aloud the names of stops in trams in Daugavpils, or
information leaﬂets with invitations to women to undergo oncological examinations (see Резекне:
инспекторы запретили распространять газету на русском, 22 September 2014, available at:
http://rus.delﬁ.lv/news/daily/latvia/rezekne-inspektor-zapretili-rasprostranyat-municipalnuyugazetu-na-russkom.d?id¼45001936; Council of Europe: Advisory Committee on the Framework
Convention for the Protection of National Minorities. Third Opinion on Latvia adopted on
23 February 2018, ACFC/OP/III(2018)001REV, par. 122). See also Society, state ofﬁcials see
linguistic diversity dilemma differently, 14 September 2014, available at: http://www.lsm.lv;
Minority Rights in Latvia: 2013–2014. FIDH Latvian Human Rights Committee, Submission for
OSCE Human Dimension Implementation Meeting, 29 September 2014, Warsaw; Центр
госязыка оштрафовал музей за название выставки “Мāксла”, 8 September 2015,
available at: http://rus.delﬁ.lv/news/daily/latvia/centr-gosyazyka-oshtrafoval-muzej-za-nazvanievystavki-maksla.d?id¼46432969.
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national minority persons who are citizens of the country can claim this right. This
percentage threshold is considered to be too high in the European context.40 The
Advisory Committee of the Council of Europe has repeatedly drawn the attention of
Estonian authorities to the incompatibility of such a high threshold with the provisions of the FCNM and has called on the authorities to lower it (Opinion on
Estonia (2015), par. 64, 68) Recommendations in this regard were also upheld by the
European Commission (Regular Report from the Commission on Estonia’s progress
towards accession (2002).
According to the provisions of the Act on the Names of Localities, certain
non-Estonian topographical markings (Estonian Law on the Names of Localities
(2003)) may be introduced at the request of a local authority in consideration of
historical or cultural considerations. In this case, the local authority has to receive
approval from the Ministry of the Interior or undergo a simpliﬁed procedure “within
a territorial unit in which the majority of the inhabitants on 27 September 1939 were
non-Estonians.” This right was exercised by the Swedish minority on the Vormsi
and Ruhnu islands as well as in the local government of Noarootsi. However, the
Advisory Committee’s experts criticised the fact that the application of this right
depends on the linguistic situation as it was in the country more than 75 years before,
which constitutes a restriction of the right to place topographical signs in the
minority language (Opinion on Estonia (2015), par. 71). In addition, they noted
the lack of bilingual topographical naming in the territories of compact residence of
the Russian minority.
As a positive example, the Estonian practice of having websites for ministries and
state ofﬁces in three languages—Estonian, Russian and English—should be mentioned. In addition, the municipalities of Tallinn, Harju and Ida-Viru regions publish
their newsletters in both Estonian and Russian (State Report Estonia (2014), par. 25).
Russian is also used in banking and business, in medical care and by the police
(ibid.). In addition, all the important information on COVID-19 was translated into
the most commonly used minority languages in Estonia, Russian and English, and
the government has created a special webpage in the three most common
languages.41
In conclusion, it should be stated that the right to use a minority language in the
public sphere is important for the preservation and protection of the minority’s
identity. Together with education in the mother tongue, this is the second pillar
guaranteeing its survival and development. The international community has repeatedly urged the authorities of the Baltic States to review and revise their language
policy to reﬂect the linguistic diversity of their societies.
40
For example, in Hungary, when the percentage of representatives of national minorities in a given
municipality is at least 10%, local government resolutions are also announced in the minority
language. Printed materials, information coming from public institutions and state-owned enterprises, the names of the towns and streets are provided in the minority language. If the municipality
provides media services, it should ensure the possibility of broadcasting, transmitting or printing
programmes and articles in a minority language.
41
See https://www.kriis.ee.

350

E. Kuzborska-Pacha and J. Apolevič

The problem of minority language use in the Baltic States is not the same as the
problem of the use of foreign languages in the public sphere. Public information in
English, for example, is widely visible and accessible in the context of tourism,
international relations, security issues or the free movement of goods and services
within the EU. This is a disproportionate approach in the context of the Baltic States’
international obligation to protect the linguistic rights of minorities.

5 Education Rights of National Minorities
According to the FCNM Article 14(2), “In areas inhabited by persons belonging to
national minorities traditionally or in substantial numbers, if there is sufﬁcient
demand, the Parties shall endeavour to ensure, as far as possible and within the
framework of their education systems, that persons belonging to those minorities
have adequate opportunities for being taught the minority language or for receiving
instruction in this language”. In the context of minority integration, the education
system has become a cornerstone in promoting the state language.42 At the same
time, an education system that entails teaching the mother tongue and providing
instruction in that language seems to be the basic prerequisite allowing national
minorities to preserve their identity.43 During the Soviet period, teaching in minority
schools in the Baltic States was provided in the language of the minority. After 1990,
the Lithuanian, Latvian and Estonian authorities gradually implemented bilingual
instruction, with the ultimate goal, in the case of Latvia and Estonia, of full
instruction in the state language in minority schools. In Poland, after World War
II, during the communist era, national and ethnic minorities were excluded from
public life and education for the sake of building “Poland for the Poles”. The very
few existing minority schools were eventually closed (Kundera 2018).
According to international standards, while raising the level of proﬁciency in the
state language among minorities, the state is required to maintain the principle of
equality in education, equal opportunities and respect for minority identity (Opinion
on Lithuania 2018, p. 37 and paras 10, 95). It is also crucial to maintain and improve
the quality of education. The minority education reforms in the Baltic States have in
many cases been carried out without effective consultation with the parties
concerned and without a sufﬁcient transitional period, which has had a negative
impact on the performance of the students from minority schools and has directly

42

For international standards in this regard see The Hague Recommendations Regarding the
Education Rights of National Minorities and Explanatory Report (1996) OSCE High Commissioner
on National Minorities.
43
For information on contemporary global challenges in minority education see Varennes (2020);
Varennes (2008), pp. 121–136; Varennes (2010), pp. 207–227; Kuzborska and Varennes (2016);
Lazdiņa and Marten (2018).
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affected their opportunities to enter higher education institutions.44 This raises
concerns inter alia on the grounds of violating the principles of equal opportunities
and non-discrimination.

5.1

Education Rights in Poland

In Poland, the following strategies regarding the education development for national
and ethnic minorities exist: Education Development Strategy for Lithuanian minority in Poland, adopted in 2002; Education Development Strategy for German
minority in Poland, adopted in 2007; Education Development Strategy for
Ukrainian minority in Poland, adopted in 2011; Education Development Strategy
for Belarusian minority in Poland, adopted in 2014 (Fourth Report submitted by
Poland (2019), par. 138). These documents were developed in close consultation
with minority representatives and their goal is to analyse the educational situation
within the separate minority and develop solutions that would allow the national,
linguistic and cultural identity of the minority students to be maintained (ibid.).
According to the statistical data from the year 2016, a total of 81,302 students
attended national or ethnic minority language classes; the most numerous groups
learn: German—52,914 students, Kashubian—20,690, Ukrainian—3108, Belarusian—2862, Lithuanian—600, and Hebrew—435 (ibid. par. 137 and subseq.).

5.2

Education Rights in Lithuania

According to one of the international observers, “it is good to be a Pole in Lithuania,
as Lithuania is probably the only place in the world where education from school to
university level may be obtained in Polish”.45 Indeed, Lithuania does have a number
of public schools that provide education in Polish, Russian, Belarussian, etc. There
are around 70 such schools, including, for example, a multilingual school with
separate programmes in Polish, Russian, and Lithuanian as languages of instruction.
The European Humanities University in Vilnius provides a curriculum in Russian
and Belarussian. In 2007, the Lithuanian government also authorised the establishment of a Vilnius branch of the University of Białystok, a public university in Poland
(Kuzborska 2017). Its programmes at the Faculty of IT and Economics are taught
entirely in Polish. Despite this, the educational issue of the Polish national minority

44
Zverenko N, Rytų Lietuvoje lietuvių kalbos egzamino rezultatai – apverktini: gelbėjo tik
apeliacija, Delﬁ, 3 August 2017, available at: https://www.delﬁ.lt/news/daily/education/rytulietuvoje-lietuviu-kalbos-egzamino-rezultatai-apverktini-gelbejo-tik-apeliacija.d?id¼75396319.
45
Lucasas E, “Lietuvoje gera buti lenku”, Delﬁ, 21 February 2011, available at: http://www.delﬁ.lt/
news/daily/lithuania/elucasas-lietuvoje-gera-buti-lenku.d?id ¼42248137.
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is one of many on which Poland and Lithuania cannot agree, mainly due to the
amendments adopted in the Law on Education on March 2011 that introduced a
uniﬁed Lithuanian language state examination for all secondary schools despite
signiﬁcant differences in curriculum between Lithuanian and minority schools, and
introduced bilingual teaching in minority schools (Lithuanian history, geography,
world cognition and fundamentals of civic education) without effective and inclusive
consultations with minority communities and without a sufﬁcient transitional period
and relevant textbooks.46
It could be argued that the main obstacle for the social integration of the
minorities is insufﬁcient knowledge of the Lithuanian language. Indeed, teaching
the national language and knowledge of the minority language are both legitimate
goals that can be pursued as part of a minority education strategy. However, any
educational reform requires adequate preparation in terms of methodological materials, preparation of teachers and a sufﬁcient transitional period. As stated in a study
prepared by Lithuanian experts in 2006: “the equal application of the same examination standards, on one hand, to people of Lithuanian origin, whose families speak
Lithuanian, and in schools where all subjects are taught in Lithuanian, and on the
other hand, to representatives of national minorities, who do not speak Lithuanian in
their families, in schools where subjects are not taught in Lithuanian, would be
inappropriate and partly discriminatory. (. . .) The uniﬁcation would make sense and
would be correct only if it was preceded by the uniﬁcation of the standards and
curricula of teaching the state language (having said that, not only the formal
requirements of the curriculum, but also all conditions of the teaching process should
be uniﬁed - especially the number of lessons, etc.). Until these actions are taken, the
uniﬁcation of the examination requirements is inappropriate. (. . .) In an ideal
situation, the uniﬁed Lithuanian language exam for national minorities can be
taken by the youngest generation of graduates who by that time will have studied
according to the uniﬁed standards and curricula during the entire 12-year teaching
cycle” (Merkys et al. 2008).
In 2011, despite the above-mentioned expert opinions, a uniﬁed matriculation
state language exam in secondary schools was introduced abolishing previously
existing special provisions for students with a different mother tongue (it was
particularly relevant to the Polish and Russian minorities). Before the new regulations were introduced, effective consultations with the minorities had not been
organised, nor had the concerns raised about the very short transition period of the
reform been addressed. Despite the originally envisaged transitional period of seven
to eight school years (required to prepare the minority children and provide them
with adequate teaching of Lithuanian), the transition period was shortened to two
years. The difference in the number of hours of Lithuanian language tuition for
minority pupils and Lithuanian mother-tongue peers was estimated to be 818 (Fourth
Opinion on Lithuania (2018), par. 95). Initially, some simpliﬁed tasks in some parts
of the exam for the minority students (for example shorter essays), had been

46

For more information on the 2011 amendments see Kuzborska (2014), pp. 68–81.
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provided for the interim period. However, in 2013, the Supreme Administrative
Court of Lithuania (2013) deemed that they violated the principle of equal treatment,
and were therefore unconstitutional.47 As a consequence, the percentage of those
minority school graduates who do not pass the decisive exam on the state language
(which is crucial to enter university) increases with every year: it was 16% in 2016,
19% in 2017 and 23% in 2018.48
Strong opposition from the Polish minority, including several protest campaigns,
had no result and the reform was implemented as planned. Despite this, in July 2018,
three members of the conservative faction in the Lithuanian Seimas registered a draft
law amendment on education, copied from the Latvian and Estonian systems,
prescribing that 60% of the curriculum in the minority schools at the main and
secondary school level should be taught in Lithuanian.49 This amendment was
proposed without taking into account the entire system of minority school education;
as stated in the opinion of the Legal Department of the Chancellery of the Seimas:
“[the reform] would not only violate the self-governing principles of a minority
community and its right to decide on additional hours for teaching the ofﬁcial
language but would also question the status of a minority school itself – the
characteristics of a minority school are that its founders or its community decide to
what extent the minority language should be taught.”50

5.3

Education Rights in Latvia

In Latvia, around 100 public schools51 implement minority education programmes
in seven languages: Russian, Polish, Hebrew, Ukrainian, Estonian, Lithuanian, and
Belarusian. 68 schools offer both Latvian and minority education programmes

47
Supreme Administrative Court of Lithuania, Ruling of 18 June 2013. ECRI recommended
Lithuanian authorities “to take urgent measures, in consultation with all relevant stakeholders, to
ensure that the lower number of accumulated Lithuanian language classes that non-Lithuanian
mother tongue pupils beneﬁted from during their schooling is fully taken into account when
applying the uniﬁed language examination”, European Commission against Racism and Intolerance. Report on Lithuania, ﬁfth monitoring cycle, adopted on 18 March 2016, published on 7 June
2016. Recommendation No. 82, par. 28.
48
Kurklys M, “Increasing hours for the Lithuanian language in minority schools: why and how?”,
3 September 2018, International Centre for Ethnic and Linguistic Diversity Studies, available at:
https://www.icelds.org/2018/09/03/increasing-hours-for-the-lithuanian-language-in-minorityschools-why-and-how/.
49
Lietuvos Respublikos Švietimo įstatymo No. I-1489 30 straipsnio pakeitimo įstatymo projektas,
No. XIIIP-2413, 24 July 2018. https://e-seimas.lrs.lt/portal/legalAct/lt/TAP/43d105008f4411
e8aa33fe8f0fea665f?jfwid¼-2icx9dtk4.
50
Išvada dėl Lietuvos Respublikos Švietimo įstatymo No. I-1489 30 straipsnio pakeitimo įstatymo
projekto, No. XIIIP-2413, 2018 August 21. https://e-seimas.lrs.lt/portal/legalAct/lt/TAK/4b3f4870
a52d11e8aa33fe8f0fea665f?jfwid¼-2icx9dtk4.
51
Among them, 94 schools implement education programmes in Russian and bilingually.
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(‘dual-stream schools’).52 The reform of minority school education53 was introduced
and developed gradually, starting from 1995. In 1995, the Law on Education was
amended, providing that in the minority schools, the language of instruction shall be
Latvian in at least two subjects in grades 1 to 9, and at least three humanitarian or
science subjects in grades 10 to 12. In 1998, the Amendment to Law on Education
provided that, in 2004, upper secondary education (grades 10 to 12) would switch to
the Latvian language only. However, after mass protests in 2003 and 2004, the Law
was amended, obliging the schools to ensure that teaching in Latvian apply to at least
60% of the total number of lessons. This left an opportunity to teach up to 40% of the
curriculum in grades 10 to 12 in a minority language. In 2017, authorities introduced
the exclusive use of Latvian in state examinations for the 9th grade, starting from the
school year 2019/2020, and in state examinations for the 12th grade starting from the
school year 2017/2018.54
According to recent educational reform in Latvia (Latvia opinion on the recent
amendments to the legislation on education in minority languages (2020), par. 10) in
the school year 2020/2021, the proportion of subjects taught in the state language in
minority schools reached at least 50% in grades 1 to 6; 80% in grades 7 to
9 (previously 60%) and 100% in grades 10 to 12 (previously 60%). These mandatory
proportions regarding the use of Latvian also apply to private schools. The schools
are still able to teach the language, literature, as well as culture and history-related
subjects in the minority language. The Latvian reform triggered a series of mass
protests and faced strong opposition from Latvia’s Russian schools.
In addition, in June 2018, the Latvian Parliament (Saeima) amended the Law on
Higher Education Institutions, obliging private higher education institutions and
colleges to implement their study programme in Latvian. Previously, this obligation
applied only to public higher education institutions. One exception was related to the
study programmes taken by foreign students in Latvia and programmes implemented
within the scope of EU programmes and international agreements. In this case, they
may be implemented in the ofﬁcial languages of the EU, although foreign students
are still obliged to take the compulsory course of Latvian (Law on Higher Education
Institutions (2018), section 56 par. 3). Moreover, in November 2018, the Cabinet of
Ministers adopted Regulation on Guidelines for State Pre-School Education and
Pre-School Education Programmes Model stating that “for children aged ﬁve and
above, Latvian is the main means of communication in play-based lessons, except
specially organised activities with the aim of learning a national minority’s language
and ethnic culture” (Guidelines for State Pre-School Education and Pre-School
Education Programmes Model (2018), par. 9).

52

See https://www.mfa.gov.lv/en/policy/society-integration/minority-education-in-latvia/minorityeducation-statistics-and-trends.
53
The term ‘minority school’ refers to state/local government schools implementing minority
education programmes.
54
The Cabinet of Ministers amended its Regulations No. 1510 and 335.
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The European Commission against Racism and Intolerance (ECRI) encouraged
the Latvian authorities to assess the need for additional Latvian language tuition for
minority pupils on an on-going basis to avoid them being put at a disadvantage with
respect to educational outcomes and school results, which in turn could have a
negative impact on their potential for successful socio-economic integration (ECRI
Report on Latvia (2019), par. 23). In addition, it noted that any educational reform
can reach its objective only if it is backﬁtted with additional measures: i.e., if the
schools implementing minority education programmes are provided with appropriate teaching methodologies, educational materials, and if the teachers themselves are
proﬁcient in the ofﬁcial language (ibid. par. 117).
With the amendments to the Law on Education from 2015 and 2016, ‘loyalty
clauses’ were introduced as regards teachers and school directors, providing that
only “a person, who is loyal to the Republic of Latvia and its Constitution (. . .) has
the right to work as a teacher”, or “is entitled to work as a head of an educational
institution” (public or private).55 Based on those ambiguous formulations and
regulations implemented by the State Education Quality Service, a few Russian
language educational institutions lost their licences (Third Opinion on Latvia (2018),
par. 143). According to the Advisory Committee of the FCNM, the ‘loyalty clauses’
created a climate of suspicion and apprehension, not conducive to the building of
trust among different nationalities in the country (ibid. par. 144). The Committee’s
experts called on the Latvian authorities to avoid using spurious grounds such as the
‘loyalty clauses’ to put undue pressure on minority teachers and school directors
(ibid.). It also recommended that authorities “consult closely with representatives of
national minorities, including parents, to ensure that their interests and concerns with
regard to languages of instruction [in minority schools] are effectively taken into
account” (ibid. par. 155).
In 2018, the Constitutional Court of Latvia, addressing negative opinions and
respective recommendations from international organisations regarding minority
education reform, admitted the existence of a strong criticism of the changes from
the international community. Nevertheless, the Court laconically stated that the
expert bodies might not have possessed all relevant information and found no
violation of minority rights with respect to the educational amendments
introduced.56
In its opinion on Latvia in 2020, the Venice Commission recommended returning
to the previous ‘bilingual approach’ in play-based lessons applied to the whole
period of pre-school education; exempt private schools from the mandatory proportions of the use of the Latvian language applied to state schools implementing
minority education programmes; consider enlarging the possibilities for persons
belonging to national minorities to have access to higher education in their minority

55

Latvian Law on Education, para. 30(4) and 48(5).
Latvijas Republikas Satversmes tiesa, spriedums, Rīgā, 23 April 2019, No. 2018-12-01, p. 51;
For the ruling’s evaluation from the perspective of Latvia’s international obligations see
Dimitrovs (2019).
56
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language, either in their own higher education institutions, or at least in state higher
education institutions; to ensure that the changes introduced into the education
system do not undermine the quality of education and disproportionately reduce
the opportunity for pupils to have good command of their minority language (Latvia
opinion on the recent amendments to the legislation on education in minority
languages (2020), par. 120). Moreover, it stressed the importance of creating
conditions for the effective participation of persons belonging to national minorities
in public affairs, particularly those affecting them, and to ensure that their needs are
understood and taken into consideration (ibid. par. 64). The Committee of Ministers
also recommended that authorities ensure the continued availability of teaching and
learning in the languages of national minorities with a view to meeting existing
demand. In its opinion, representatives of national minorities, including parents,
should be consulted closely to ensure that their interests and concerns with regard to
the languages of instruction in minority language schools are effectively taken into
account (Resolution on Latvia, 2021).

5.4

Education Rights in Estonia

The status of the Russian language in education has been a contentious issue since
the restoration of Estonia’s independence (Regular Report from the Commission on
Estonia’s progress towards accession (2002), par. 33). In Estonia, Russian is the
mother tongue for about 25% of the country’s population (Estonia Country Report
(2016), par. 16). In 81% of secondary schools, the language of instruction is
Estonian, in 14% Russian (almost 22,500 students), in 1% of schools (about
450 students) the language of instruction is English or Finnish. 4% of schools
(more than 5300 students) provide bilingual Estonian-Russian teaching, called
‘language immersion’ (rus. языковое погружение),57 which was ﬁrst implemented
in 2000 (Fourth Report Submitted by Estonia (2014), table no. 8).
In the period 2007–2011, an educational reform was introduced that made it
compulsory to teach at least 60% of subjects in Estonian in the high school classes
(grades 10–12) of minority schools. The reform was implemented despite the
disapproval of minority representatives: in 2007, it was fully or partially supported
by 31% of the Russian-speaking minority representatives (ibid.). Minority representatives regretted that authorities had not guaranteed sufﬁcient support for the transition to teaching a large number of subjects in minority schools in the state language;
a lack of adequate teacher training, teaching materials and a consequent decrease in
the level of teaching were reported (Third Opinion on Estonia (2011), par. 33).

57
‘Language immersion’ provides for teaching in Estonian at least 60% of the programme, starting
from kindergarten or ﬁrst grade. Its aim in relation to children is to reach ﬂuency in the state
language (i.e. raise it to the same level as the mother tongue). The Estonian system has developed
two types of ‘language immersion’: ‘early immersion’ and ‘late immersion’.
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According to the Law on Primary and Secondary Education, in local authority
primary schools (grades 1–9) (Estonian Law On Primary and Secondary Education
(2010), art. 21(2)). the language of instruction may be any language requested by the
local council, while in state primary schools the language of instruction may be
decided by the Ministry of Education and Science. In private schools, the language
of instruction is decided by the school founder (Estonian Law on Private Schools
(1998), par. 4). 15 secondary schools in Tallinn and Narva applied for an exception
in order to continue teaching in Russian and, despite the support of local authorities,
did not receive permission from the Ministry. The case went to the Supreme Court,
where it was argued that there was a violation of the right of parents to decide on the
language of instruction of their children, a prohibition of discrimination, the right to
education on the basis of the FCNM and UN documents, and the right to choose the
language of instruction in minority schools, but the Supreme Court rejected the
complaint (Alternative Report for the Committee on the Elimination of Racial
Discrimination of UN (2014), par. 6).
In April 2021, a working group was formed to draw up a detailed plan for the
complete transition of the Estonian education system to the Estonian language by
November 2021. The transition should be completed by 2035.
Students from minority schools describe the minority education reform in Estonia
as discriminatory and the way it has been implemented as humiliating (ECRI Final
report on Estonia (2015), par 69). Also, according to some representatives of
Estonian authorities, the 60/40 model did not prove to be successful.58 According
to the Advisory Committee’s experts, the transition to teaching in the state language
caused difﬁculties and problems for everyone involved: minority schools, teachers,
and pupils. Among other things, the experts noted the lack of an adequate material
base as well as insufﬁcient preparation of teachers (Fourth Opinion on Estonia
(2015), par. 88).59 Their recommendations referred, inter alia, to the need to consult
with representatives of minorities in the implementation of the 60/40 reform and to
take their interests into account, as well as to adapt educational materials to the needs
of minority school pupils (ECRI Report on Estonia (2015), par. 69). ECRI experts
noted that the general quality of teaching in minority schools had suffered as a result
of the reform (ibid.).

5.5

Common Trends and Challenges in Education Reforms

As mentioned, minority education reforms in all three countries were followed by
mass protests by minority communities. The changes generally involved replacing

See further Estonia’s minister of education: the 60/40 system has failed, “Baltic Program”, article
dated on 31 January 2015.
59
Textbooks for teaching subjects in Estonian in minority schools are intended for teaching the
same subjects in Estonian schools and are not adapted to the needs of non-native speakers.
58
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mother-tongue education with state language education (especially in Estonia60),
and an increasing number of subjects or hours to be taught in the state language
(Lithuania, Latvia and Estonia).61 Representatives of minorities (mainly Polish and
Russian communities in Lithuania and Russian communities in Latvia and Estonia)
complained that no adequate consultation with minority representatives had been
conducted in the processes of initiating, drafting, adopting and implementing the
educational reforms of the minority schooling systems in all three countries. Several
international monitoring expert bodies underlined the importance of creating conditions for the effective participation of civil society, especially persons belonging to
national minorities in public affairs, particularly those affecting them, in order to
ensure that their needs are understood and taken into consideration.62
In Lithuania and Latvia, reservations in the context of discrimination were raised
because of the sudden introduction of a uniﬁed state language examination for
minority school students and the lack of a sufﬁcient transitional period for
implementing the reforms. In those countries, before the reform took place, minority
schoolchildren took a simpliﬁed exam (called the ‘state language exam’) compared
to that taken by Lithuanian or Latvian schoolchildren (called the ‘mother tongue
exam’). This was justiﬁed by the fact that the state language was not their mother
tongue. Meanwhile, the changes brought by the reform led to weaker results in the
matriculation exam in minority schools. In turn, they resulted in lower chances for
minority representatives to enter universities in their home countries. Additionally,
the newly introduced reforms were not supported by any in-depth social research or
expert studies indicating their need; on the contrary, sometimes the reforms were
implemented despite such recommendations.
The above-mentioned changes were justiﬁed by the need to better ‘integrate’
minority school students into the general civil society. However, they did not take
account of the fact that in recent years minority youth has demonstrated good or very
good knowledge of the state language. For example, research conducted in 2014 in

60

The Estonian Law on Primary and Secondary Education provides for a transition to teaching
principally in Estonian during secondary education. It also includes exceptions concerning the
continuation of teaching in a minority language after the year 2007. After 2007, consent to teaching
in a minority language may be issued by the Government based on a proposal received from the
local government council and taking into consideration the proposal of the school council. Nevertheless, the Law does not indicate any speciﬁc requirements necessary to obtain this type of consent.
See further Council of Europe: Advisory Committee on the Framework Convention for the
Protection of National Minorities. Third Opinion on Estonia adopted on 1 April 2011, ACFC/OP/
III(2011)004, par. 33.
61
In Estonia, the language of instruction for 60% of students in minority schools starting their
education in 10th grade in 2011 or later is Estonian. Also in Latvia, as of the school year 2014/2015,
60% of subjects have to be taught in Latvian. The 2011 The Lithuanian Education Act provided for
the state language to be the language of instruction for some subjects in minority schools.
62
See Council of Europe: Framework Convention for the Protection of National Minorities and
Explanatory Report, H(95)010, adopted on February 1995, Strasbourg, Par. 80. This requirement,
which follows from Article 15 of the FCNM; Committee on the Rights of the Child: Human Rights
Treaties Division, Plenary Session on Estonia, 21 November 2016.
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Latvia shows that only 1.1% of minority representatives aged 18–24 describe their
level of Latvian language as poor, while all others rate it as good or very good. Poor
knowledge of the state language is generally demonstrated by people whose education was acquired in Soviet times, when knowledge of Lithuanian, Latvian or
Estonian was not a necessary condition for normal functioning within public life.
Therefore, while speaking about increasing the level of knowledge of the state
language among minorities, it is important to bear in mind and foster the principles
of equality in education, equal opportunities and respect for minority identity. It is
also vital to maintain and improve the quality of education.
It should also be clearly emphasised that in the case of Latvia and Estonia,
bilingual education is perceived as a transitional stage on the way to teaching
exclusively in the state language, which is to serve as a guarantee that the state
language is given a privileged position in the process of minority integration. In
minority schools, the mother tongue is to be used only during mother-tongue classes.
In the case of the Lithuanian minority education system, this approach is not clearly
articulated.

6 Concluding Remarks
The effective inclusion of different linguistic and national communities can be
guaranteed by measures related to the building of a society based on tolerance,
participation and solidarity. A liberal approach to language policy embodies the
purest form of an inclusive approach and integration. Communication by state
authorities with minority representatives in their mother tongue (where justiﬁed
and reasonable) contributes to building trust and unity. Conversely, excessive
emphasis on the protection of the state language without ensuring guarantees related
to the protection of minority languages creates a climate of distrust and discontent. In
the context of the contemporary geopolitical challenges in the region,63 it is important to seek a balance and create a minority-friendly policy, especially regarding their
language rights.64
After the restoration of independence, in order to secure the protection of national
languages, authorities in the Baltic States introduced a transition from ofﬁcial
bilingualism to ofﬁcial monolingualism (Pavlenko 2011). Therefore, in the Baltic
States, the governments’ policy in this area has not yet shifted from the ‘culture of
authority’ to the ‘culture of justiﬁcation’. The latter rationale is rooted in the
international and European standards of human rights protection, including minority

63

The pretext for the Russian-Ukrainian conﬂict and the annexation of Crimea in March 2014 was
the argument used by the authorities of the Russian Federation for the “need to protect the Russian
minority in Ukraine”.
64
More on inspiring ideas regarding “the ideal law on multiculturalism” see Snarski (2020),
pp. 179–195.
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rights (Kochenov et al. 2013, p. 177). Hence, the following postulates would be
important de lega ferenda. First postulate: liberal democracy promotes tolerance and
respect for the users of a given (minority) language and aims at the coexistence of
different communities within the state. This coexistence is about balancing two basic
principles. Firstly, the legitimate aim of the authorities to support the state language
and its promotion in civil society should take into consideration the existence of
minority communities, especially the largest ones. Secondly, authorities should
introduce guarantees regarding the use of the minority language in those public
spheres where it is justiﬁed: in public inscriptions, in municipalities, hospitals, and
for providing information on the main activities of state authorities. Communication
of the state authority with minorities in their mother tongue is an expression of an
inclusive approach that reduces social tensions. Furthermore, the above-mentioned
communication is an important milestone on the way to the economic integration of
minorities. Also, in the context of attracting foreign investments, including the
minority language requirement into a job description becomes more and more
reasonable.
Consequently, it is important to introduce measures effectively guaranteeing the
human rights of the national minorities—i.e., to have the Law on National Minorities
(not yet adopted) in Lithuania, and to provide a linguistic and educational rights
guarantee in the Baltic States. An inclusive approach towards different national
communities within the state, “mutual recognition and respect demonstrated by all
the communities vis-à-vis each other as well as by the state vis-à-vis such communities is the ﬁrst basic step toward a civic commitment to inclusion, justice, and
non-discrimination” (ibid.). All of this should create the effect of a stable and
coherent civil society. Efforts to reduce the number of ‘non-citizens’, and the
relevant measures, must continue to be taken in close consultation with the stakeholders themselves.
In recent years, there have been positive changes in the liberalisation of the
naturalisation procedure in Latvia and Estonia, especially regarding children and
elderly people. It is recommended that the naturalisation procedure be further
simpliﬁed in both these Baltic States and that a permanent dialogue be conducted
with the relevant agencies and ofﬁces of the United Nations, the Council of Europe,
the OSCE and the EU. It is essential to create and apply legal instruments that would
allow access to citizenship for all non-citizen children born in Latvia and Estonia,
regardless of their place of residence or their parents’ citizenship. Learning the state
(ofﬁcial) language is an extremely important element in developing civic identity,
which fosters community cohesion. However, it should be remembered that integration is not a one-way street. Integration should be developed in two directions, in
order to ensure the development of the basic features describing the identity of
national minorities—ﬁrst, the language. The authorities should exploit the minorities’ mother tongue as a powerful instrument for inclusive and effective communication with minorities, but not as a symbol of Soviet heritage or a relic of the past.
Domestic law and legal mechanisms should be created in order to build a dialogue
and to facilitate consultation with minorities on issues concerning them. Estonia is a
positive example where detailed monitoring of integration processes in the country
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(in the social sphere, on the labour market, in education, in terms of participation in
public life, and trust in public institutions) is carried out every three to four years.
The aim of this monitoring is to crystallise attitudes and experiences that dominate
among different nationalities within the state; it also allows for evaluating the
effectiveness of the steps taken and identifying the areas that need further exploring
and action. It would be advisable to carry out the same detailed research in Latvia
and Lithuania.
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Religious Minorities and Their Rights
in Latvia
Ringolds Balodis

Abstract This chapter seeks to reveal the current status of religious minorities in
Latvia. The notion of ‘traditional religious organisation’ used to be widespread in
Latvian public discourse, which assumes the existence of the opposite concept, i.e.,
an ‘untraditional religious organisation’ or a ‘religious minority’. However, the
judgement of the Latvian Constitutional Court of 26 April 2018 acted as a ‘gamechanger’ within the national legal system. The concept of ‘new religious movements
(organisations)’ or ‘newly established congregations’, which used to comprise the
concept of a religious minority and was included in the Latvian Law on Religious
Organisations, was ofﬁcially revoked in order to bring more equality between
religious groups. This chapter presents the current situation regarding religious
minorities in Latvia, analyses the legal background of the aforementioned judgement, and then focuses on the right of minor religious communities to obtain the
ofﬁcial status of a religious organisation.

1 Introduction
Prof. Martinez-Torrón and Prof. Durham (Martinez-Torrón and Durham 2010, p. 4)
argue that, on the global level, no religion has a majority position; all are minorities.
Even in countries that at one point had relative religious homogeneity, the percentage of adherents to the dominant religion is declining. This partly reﬂects trends
towards secularity, the cross-border movement of refugees and education, among
many other factors. The aforementioned researchers consider that, for these reasons,
the number of religious minorities is increasing in all countries.
This raises the importance of legal pluralism in conjunction with the principle of
equality—both in the relations between religious organisations themselves and
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between religious organisations and the modern, constitutional (secular) state.1 Any
form of discrimination on the basis of religion should be avoided, while the
indispensable elements of the legal order must be ensured: the rule of law, fundamental freedoms and human rights, and the recognition of pluralism, notwithstanding the ‘otherness’ (Potz 2015, p. 4). An important element of religious liberty is the
corresponding State’s duty not to discriminate. Due to their international obligations,
EU Member States are prohibited from discriminating on the grounds of religion,
which includes minority religions. Meanwhile, equality is an important issue for
religious organisations, as can be derived from various seminal documents of
international law: the European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR, 1950) and the Declaration on the Rights of
Persons Belonging to National or Ethnic, Religious and Linguistic Minorities (1992)
among others.
The situation in Latvia is characterised by the fact that all religious organisations,
both traditional and minority, are allowed to function and develop unhindered.
Meanwhile, the number of religious organisations is high, particularly in relation
to the size of the Latvian State. This chapter reviews the status of religious minorities
in Latvia from legal and human rights perspectives. It starts by introducing the social
context in Latvia and then proceeds to a more detailed analysis of its legal regulation
and practice.

2 Social Context in Latvia
In 2021, Latvia counted a population of around 2 million people. The majority
(nearly 60%) were Latvians, while Russians (approximately 30%) were the second
largest nationality. According to social surveys, the main religious groups among the
Latvian population were Lutherans at 25%, Roman Catholics at 21% and Orthodox
at 25%. All other religious groups were considered religious minorities. Minority
religions are practised to a considerably lesser extent in Latvia. For example, Old
Believer Orthodox is a religion of 2.7% Latvian residents; Adventists have 0.4%,
and only 0.1% of the population are followers of Judaism. About 20% of the Latvian
population indicated that they do not belong to any religion: a proportion of whom
consider themselves believers without ascribing to any particular denomination,
while others identiﬁed as atheists. According to the data provided by religious
organisations, there are: Evangelic Lutherans—700,000, Roman Catholics—
423,176, Orthodox—370,000, Old Believers—2550, Charismatic Christians—
8000, Baptists—396, Seventh-Day Adventists—3862, Mormons—948, Latvian

1

Prof. Christoffersen (Christoffersen 2021, p. 34) argues that the role of equality, both among
religions and among religious people, differs in EU Member States, depending upon particular
pathways. The legal scope of the legal protection of religious minorities varies from country to
country.
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pagans (dievturi)—695, Jehovah’s Witnesses—2250, Methodists—534, Jews—
417, Krishna followers—158, Muslims—295, Buddhists—157, and Hindus—21
(Latvian Law Research Institute 2020). Given these numbers are self-reported by
religious organisations and the State does not have at its disposal more reliable data,
the breakdown in percentages that would follow could only be approximate (Balodis
2019, pp. 297–298).
Notably, some of the data provided above are contradictory. Again, this may be
explained by the fact that state institutions (in particular, the Ministry of Justice)
obtain these data from reports compiled by the religious organisations. The quality of
the data submitted by these organisations to state institutions depends on the attitude
taken by their leadership at the time. There is no ex-post control and no penalty for
submitting inconsistent data. Nor is there a methodology to be followed, therefore
these data may be at times signiﬁcantly exaggerated or other times understated. For
example, for several years the Lutheran Church reported to the State that it had only
35,000 members. Given the high number of Lutherans living in Latvia, it is likely
that this was intended as a kind of protest against the exaggerations made by other
major churches regarding their number of believers. The lenient attitude of the State
is to a certain extent understandable given there are no ﬁnancial beneﬁts in Latvia
related to the number of believers.
Meanwhile, according to data from the Central Statistical Bureau of Latvia, the
number of religious organisations registered in Latvia in April 2021 was 1242. For
the last ﬁfteen years, this number has remained roughly unchanged. In 2000 there
were reportedly 1058 religious organisations, in 2005—1120, in 2010—1140, in
2013—1179, in 2021—1242, and in 2016—1163.
Public polls show that 70% of Latvian citizens and 60% of non-citizens trust the
churches2 (Balodis 2007a, b, p. 518). However, given these numbers were collected
as part of a more comprehensive population survey, they should be viewed with a
touch of scepticism. Respondents were also asked, for instance, to reveal their
attitude towards parliament, police and courts, as well as churches. In Latvia, trust
in the public administration is exceptionally low—which might explain why, in this
context, Latvian citizens selected the church as the institution they—relatively—
trust more. If people were asked in person to reveal whether they ﬁnd the churches

2
In Latvian, similar to other languages, the name ‘church’ is used to denote both a building of
worship and an institutional association of believers. The concept originates from Christianity;
however, in communication ‘church’ is also used when referring to institutional formations of
non-Christian denominations—organisations, communities, etc. Although the Law on Religious
Organisations provides for an alternative and neutral concept—‘association’, the constitutional
legislation, due to the concise style of the Satversme [the Constitution of the Republic of Latvia],
has chosen one designation—‘the Church’, which must be read simultaneously as a comprehensive
concept denoting (any) religion. The concept of ‘the State’ includes the public administration in
general, as well as public persons, their bodies, direct and derived public persons, decisions by
ofﬁcials, and performance of functions. In a broader understanding, by analysing each particular
case, this could also include State-ﬁnanced legal persons of private law (i.e., capital companies, in
which the State or a local government has the majority ownership).
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trustworthy and which churches in particular, the conclusions probably would be
quite different.

3 General Legal Framework
Protection of human rights is one of the most important guarantees in a country
where the rule of law prevails, and the State speciﬁcally has to ensure effective
protection for anyone whose rights have been violated (The Constitutional Court of
the Republic of Latvia, 2001). The current Latvian legal regulation and the
prevailing legal principles in the relationship between the State and religious organisations are similar to the dominant approach in Central European countries.3
Religious freedom prevails in Latvia, and there is no ofﬁcial state Church. In Latvia,
the separation of the Church from the State has been established on the constitutional
level.
The Republic of Latvia was established on 18 November 1918, with the ﬁrst
period of independence terminated by the Soviet occupation in 1940. Latvia restored
its independence on 4 May 1990 with the proclamation of the Declaration on the
Restoration of Independence of the Republic of Latvia. This marked the beginning
of the abolition of the Soviet legal system. With the full restoration of the Constitution of the Republic of Latvia (the Constitution of the Republic of Latvia 1922,
hereinafter—the Satversme) in 1993, democratic state structure, a parliamentary
republic and the separation of powers were recognised in Latvia at the highest
level. In 1990, the Law on Religious Organisations was adopted. This law revoked
the regulatory acts of the Latvian SSR on religious organisations and, based on
international law, recognised the rights of every person—both natural and legal—to
freedom of religion and equality.
The Law on Religious Organisations of 1990 was general and rather rudimentary,
however, relative to that period, it was extremely liberal (for example, it provided
that only ten persons were needed to establish a congregation and only three
congregations to create a religious association or church). The law was adopted by
the provisional parliament during the period when the Satversme of 15 February
1922 had not been reinstated yet and the legislator did not have clear understanding
of the hierarchy of legal provisions and the relations between the State and the
Church. Thus, the law comprised a provision that allowed the employees of religious
organisations to establish trade unions, likewise, the law deﬁned rather vague
responsibility of a religious institution before the parliament. The procedure set
out in the law for registering organisations that began their activities in the Republic

3

In 2007–2008, the Parliament of the Republic of Latvia adopted seven special church laws.
Although the lawmaker has included in the church laws some of the issues that require regulation,
substantially, it may be said that since then the model created in Latvia has a greater resemblance to
the model of Italy or Spain.
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of Latvia was rather unclear, i.e., the Department of Religious Matters could register
it no sooner than in three years following the application for registration. The law
was poorly drafted, however it fulﬁlled its main mission. Firstly, it ensured the
possibility of registering religious organisations; secondly, it established legal clarity
regarding the status of churches, allowing them to regain property that previously
had been nationalised because of the Soviet occupation; thirdly it laid the foundations for the future model of the relationship between the State and churches. This
law also provided that the Advisory Council on Religious Matters should be
established at the Latvian Parliament. Every registered religious organisation had
the right to elect representatives to the Council (Section 2(4)), and all registered
major denominations as well as religious minorities (e.g., Krishna followers) were
included. Thus, religious minorities, in practice, had the same level of representation
in the Council as majority religious groups. Moreover, the Council was granted the
right to legislative initiative. However, such a liberal situation did not last long.
Given public sentiment towards new religious organisations, the number of which
began to increase rapidly, the Parliament drafted a new law.
The second Law on Religious Organisations, adopted in 1995, (hereinafter—the
ROL, 1995) marked a new period in the relationship between the State and religious
organisations in Latvia. However, this law (which is still in force, even though
several amendments have been introduced) is pronouncedly stricter with respect to
religious minorities. For example, ten congregations, instead of three, are now
required to register a church. A 10 year re-registration period for new religious
organisations was set up, during which time religious organisations had to re-register
every year and were prohibited from setting up a church. In addition, Section 7(3) of
the ROL provides for ‘one denomination – one church’. The Latvian Parliament
adopted the regulation without major discussions, the motivation being as follows:
‘Latvia is inundated by the invasion of foreign, previously unseen religious or
pseudo-religious trends. The majority of the new trends are not only totally foreign
to the Latvian mentality but often are also engaged in unlawful or even
anti-governmental activities’. Hence, the legislator applied these measures of administrative surveillance to new religious organisations in order to be able to control
anti-social activities. Re-registration aimed to ascertain the loyalty of ‘new religious
organisations’ of new minority religions towards the Latvian State and the legal
compliance of their activities. However, its achievements were rather doubtful
(Balodis 2010, p. 497). During the second period of Latvia’s independence, no
regular surveillance and control over religious organisations has occurred. Rather,
one could speak of cumbersome bureaucratic procedures imposed on religious
organisations by the state institutions maintaining the register. At the same, it should
be taken into account that in the 1990s, for the majority of inhabitants the designation ‘registered religious organisations’ simultaneously meant ‘approved or safe
religious organisations’. Prior to a religious organisation’s re-registration, the institutions maintaining the registers would meticulously interview the authorised representative of the organisation. There were cases in which, prior to re-registration or
responding to a separate complaint, employees of the state institutions would visit
the registered address of the organisation to inspect the situation on-site. Today
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things are very different: state institutions examine only the documents sent electronically by religious organisations, since registration is carried out exclusively
electronically or remotely.
With the ROL, the Latvian Parliament deliberately reinforced the status of the
historical Latvian churches (Seventh Day Adventist Latvian Church, Latvian Baptist
Union, the Latvian United Methodist Church, the Latvian Evangelical Lutheran
Church and the Latvian Orthodox Church), while simultaneously creating impediments to the creation of new religious movements and for their full-scale activities.
Under Section 2, the purpose of the ROL was to grant the inhabitants of Latvia the
right to freedom of religion, including the right to freely express one’s attitude
towards religion; to adhere to some religion, individually or in community with
others; to not adhere to any religion, or to change one’s religion freely in conformity
with the existing legislative acts. However, while claiming to ensure freedom of
religion, the law approached new religious movements with a certain degree of
suspicion.
In the Satversme, religion or Church is mentioned only in Article 99, where it is
stated that: ‘Everyone has the right to freedom of thought, conscience and religion.
The Church shall be separate from the State.’ This provision was also included in the
Satversme in 1998 when the Satversme was supplemented with a new chapter,
Chapter VIII ‘Fundamental Human Rights’. It should also be noted that another
article of the Constitution is directly related to the rights of minorities and their
protection. Article 91 of Satversme pronounces that: ‘All human beings in Latvia
shall be equal before the law and the courts. Human rights shall be realised without
discrimination of any kind.’4 The President of Latvia Egils Levits5 stated that the
second sentence of Article 91 must be interpreted as a ‘classic’ non-discrimination
clause (despite the ambiguous formulation of the Article). It prohibits differential
treatment based on particular—restricted—categories. Levits pointed out that the
parliamentary commission that prepared Chapter VIII discussed prohibited criteria
such as ‘age’, ‘sexual orientation’ and ‘religion’ and noted that any differential
treatment in connection with religion is prohibited. Freedom of religion itself is
guaranteed by Article 99 of the Satversme. The inhabitants’ equality, irrespective of
their attitude towards religion, is further deﬁned by Section 4 of the ROL. The
special rights of traditional denominations (in particular, to conclude marriages) are
justiﬁed by the fact that, over the centuries, these denominations have contributed to
the formation of the identity of the Latvian nation. The identity of the State is one of
the core values of the Satversme, in light of which other provisions of the Satversme
must be interpreted, inter alia, Article 91 of the Satversme (Levits 2011,
pp. 114–115). While drafting amendments to the Satversme, the responsible committee heard the Ministry of Justice regarding the prohibited criteria of

4

It is important to mention that on 12 November 2000 Latvia signed Supplementary Protocol 12 of
the ECHR, which provides for the establishment of prohibition of discrimination as a separate right.
5
He is also a former judge of the Court of Justice of the European Union and a prominent legal
scholar.

Religious Minorities and Their Rights in Latvia

375

discrimination (age, gender, sexual orientation, etc.); however, since the style of
Satversme is very laconic, they were not included expressis verbis in the respective
article. Nevertheless, these criteria are presumed to be included since the committee
agreed that the notion of ‘discrimination’, included in the article, comprised all the
aforementioned criteria. This is an issue of legal interpretation (legal technique).
Article 91, which was and still is included in the Satversme, is worded as follows:
“All human beings in Latvia shall be equal before the law and the courts. Human
rights shall be realised without discrimination of any kind.” (Balodis and Danovskis
2012, pp. 211–212).
The ROL, in compliance with the Satversme as well as international agreements
concerning human rights in the sphere of religion, regulates social relations
established via exercising the right to freedom of conscience and through engaging
in the activities of religious organisations, for example, worshipping in a registered
or non-registered forum, in public places or a private domain. The State must protect
the legal rights of religious organisations as prescribed by the law. The State,
municipalities and their institutions, non-governmental and other organisations are
not allowed to interfere with the religious activities of religious organisations.
It should be emphasised that the understanding of religious beliefs, religious
doctrines and content thereof varies so widely that a universal deﬁnition of religion,
in any case, can only ever be incomplete and one-sided. Neither is religion comprehensively deﬁned by international law. Most lawyers and theologians agree that an
attempt to cover all religions by trying to ﬁnd a commonly accepted,
all-encompassing term for religion would be unsuccessful. It would be impossible.
World practice has shown that attempts to provide a legal deﬁnition of religion have
failed, either because the understanding of the term becomes too general, or vice
versa—too limited. Legal deﬁnitions do not reach the desired effect, as they are
largely still open to interpretation. Meanwhile, narrow deﬁnitions can often be
discriminatory against the religions to which they do not apply. Religion is
manifested in so many forms and interpreted so differently that it cannot be adequately deﬁned; only described. In this case, the ﬁnal say in deﬁning religion should
rest with the believers themselves since normativism could cause adverse consequences (Sullivan and Gunther 2004, p. 1512). With this in mind, the Latvian State
does not provide a clear deﬁnition of religion, instead allowing its citizens to practice
it freely. Rather than set out an explanation of religion, the ROL provides a legal
deﬁnition of religious activity, deﬁning it as adherence to any given religion or belief
system, cult, fulﬁlling religious or ritual ceremonies and teachings (Section 1(1) of
the ROL). The term ‘religion’ is similarly interpreted in the Latvian Dictionaries of
Legal terms (Dictionary 1999, p. 359).
The ﬁrst sentence of Article 99 of Satversme lists three freedoms: (i) freedom of
opinion, (ii) conscience and (iii) religious conviction, which should apply equally to
persons of particular religious beliefs as they do those with an independent philosophical view of the world or with atheistic or agnostic beliefs. The protection
provided by Article 99 of the Satversme does not extend to the expression of political
opinion. However, in some instances, wherein the depth of feeling and expression is
almost religious in character (for example, Communist, National Socialist, etc.) the
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worldview is also protected. Finally, it should be noted that ‘Christian values’ are
included in the ﬁfth recital of the Preamble to the Satversme as one of the core
elements of Latvian identity.6 Latvia is indeed a pronouncedly Christian state, since
the prevalent denominations are Roman Catholics, Evangelic Lutherans and Orthodox Christians.

4 Legal Status of ‘Traditional’ and Minority Religious
Communities in Latvia (from 2000 to 2018)
After long struggles between 2000 and 2002, Latvia concluded and ratiﬁed an
agreement with the Holy See. Following this agreement, in 2004, the Government
concluded agreements with six Christian Churches and, in 2006, with the Jewish
Congregation. Based on these agreements, in the period from 2007 to 2008, seven
new laws were adopted (hereafter—the Special Church Laws): with the Evangelical
Lutheran Church, the Latvian Association of Seventh-day Adventist Congregations,
the Union of Baptist Churches, the Riga Jewish Religious Community, the Latvian
United Methodist Church, the Latvian Old-Believers Pomor Church, and the Latvian
Orthodox Church. The Special Church Laws recognise the traditionalism of particular religious organisations, protect their name against unlawful use, and safeguard
their right to interpret the Holy Scriptures. They also set out their rights to: conclude
state-recognised marriages; conduct religious ceremonies in cemeteries owned by
local governments; provide a chaplain service; establish and terminate employment
according to a person’s religious afﬁliation or loyalty towards their own teaching,
doctrine, views or principles; as well as protection over a confession or a pastoral
conversation, among others.
The seven Special Church Laws deﬁne each of the aforementioned religious
organisations as having the status of a traditional religious organisation. Clearly
two or three of these laws were adopted by minority religions, given Adventists and
Methodists should be regarded as minority religions in Latvia. Nevertheless, it is
clear that in Latvia, similar to Poland or Hungary, the legal framework of religious
communities generally can be expected to be more supportive towards traditional
communities than to newly emerging groups.
To sum up the legal regulation of this period, it is worth nothing that, by
reinforcing traditional religious organisations, Latvia also appeased them. The
foundations for religious pluralism had been set up in Latvia, which also meant a
‘Since ancient times, the identity of Latvia in the European cultural space has been shaped by
Latvian and Liv traditions, Latvian folk wisdom, the Latvian language, universal human and
Christian values. Loyalty to Latvia, the Latvian language as the only ofﬁcial language, freedom,
equality, solidarity, justice, honesty, work ethic and family are the foundations of a cohesive
society. Each individual takes care of oneself, one’s relatives and the common good of society by
acting responsibly toward other people, future generations, the environment and nature’ (Para 5 of
the Preamble Constitution of the Republic of Latvia).
6
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signiﬁcant weakening of state supervision. The amendments to the ROL adopted by
the Latvian Parliament in 2008 abolished the Religious Affairs Board. As of
1 January 2009, religious organisations and their institutions are registered in
the Register of Religious Organisations and their Institutions (before that, it was
by the Ministry of Justice 1990–2000, and the Religious Affairs Board 2000–2009).
The Enterprise Register of the Republic of Latvia maintains this register. The
Ministry of Justice is in charge of handling relations between the State and religious
organisations, and within the competence set by laws and other normative acts, it
ensures the elaboration, coordination and implementation of state policy on religious
affairs, while working to maintain mutual relations between both parties.
Thus, in Latvia, registration procedures are now formalised, and religious organisations are not supervised. The Ministry of Justice’s current supervision of registration procedures is closer to a form of mediation between the State Security Service
and the Enterprise Register of the Republic of Latvia (hereafter—the Register). The
Ministry of Justice communicates with religious minorities and, if necessary,
becomes involved in conﬂict resolution and provides advice. All minority religious
communities can now easily obtain ofﬁcial status as religious organisations. To
obtain legal personality, the authorised representative of the religious community
must submit an application to the Register. The Law on the Enterprise Register of the
Republic of Latvia states that the competence of the Register does not extend to
inquiries into decisions made by religious organisations or their institutions
(Section 1814(8)). This means that the legislator has not afforded the Register the
right to check the conditions in which the submitted documents have been prepared.
Rather than examining the adequacy of these documents vis-à-vis the factual truth,
the Register’s State Notary checks whether registration documents have been prepared in accordance with laws and regulations, , and takes the decision to register or
not register the organisation accordingly.
Both the Constitutional Court (The Constitutional Court of the Republic of
Latvia, 2011a) and the Senate of the Supreme Court (The Senate of the Supreme
Court, 2004, 2005 and 2010) have repeatedly recognised that the Register only
checks the formal compliance of documents with the statutory requirements but does
not evaluate facts relevant to actual decision-making. In addition, within the statutory objectives of the ROL, it states that legally registered religious organisations can
only form institutions whose religious activities do not have a proﬁt-making purpose
or nature (Section 71(1)). Moreover, the State Notary of the Register must take
the decision to refuse registration of a religious organisation or its institution if the
Ministry of Justice concludes that there are reasonable grounds to believe the
activities and teachings of religious organisations are contrary to laws and regulations or endanger human rights, state democracy, public safety, welfare or morals.
When deciding on the registration of religious organisations or their institutions, the
State Notary of the Register, as well as employees of the Ministry of Justice who
participate in preparing the opinion, must comply with these principles. If a person
feels that their rights have been violated, they have the right to challenge the decision
to suspend or refuse the registration of their religious organisation to a higher
authority, after which the higher authority’s decision can be appealed in court. In
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both cases, the challenge and the appeal, the form is that of administrative proceedings. An assessment is made as to whether the principles have been met, thereby
providing an impartial decision through a neutral and independent decision-making
process.
According to the ROL, twenty persons over the age of 18 registered in the Latvian
Population Register and sharing one denominational afﬁliation may establish a
religious organisation. Ten or more congregations of the same denomination with
permanent registration status may form a religious association. As provided by the
ROL, religious organisations (church congregations, religious communities and
dioceses), seminaries, monasteries and diaconal institutions are to be registered.
Only churches with religious association status may establish theological schools
or monasteries.
There are no legal differences between ‘younger’ and ‘older’ religious organisations, ‘religious minorities’ or so-called ‘traditional religious organisations’ (lat.
tradicionālas reliģiskas organizācijas jeb konfesijas) in Latvia today. Rather, the
concept of a ‘religious minority’ is analogous to a ‘non-traditional religious organisation’ from which the concept of an ‘untraditional religious organisation’ (lat.
netradicionālas reliģiskas organizācijas) follows. Traditional religious organisations comprise a deﬁnite and clear list of religions, whereas untraditional religious
organisations include all other religions, such as Jehovah’s Witnesses, Muslims,
Buddhists, Bahá’ís, Shintoists, and Pentecostals. Of course, this categorisation does
nothing to reﬂect the actual nature of these religious groups. Nonetheless, it does
reveal the policy of the Latvian State in religious matters. The State’s attitude is
secular, with a tendency to support traditional religions. Although the number of
believers is of certain signiﬁcance in any state, in the Republic of Latvia it is not of
decisive importance because traditional organisations are supported due to the
duration of their activities and their loyalty, rather than their popularity.

5 The Game-Changing Latvian Constitutional Court’s
Judgement on the Revocation of Restrictions for New
Religious Minorities
The ﬁrst Latvian Constitutional Court’s judgement, which analysed issues related to
freedom of religion, was delivered in 2011 (The Constitutional Court of the Republic
of Latvia, 2011b). It dealt with the symbols and objects of a religious cult and their
availability in prison. The whole dispute pertained to a case in which a prisoner was
not allowed to keep Krishna prayer beads in their cell because they were considered
contrary to security requirements. The Constitutional Court indicated that this
restricted freedom of religion. The Court recognised that neither the Cabinet of
Ministers nor the Latvian Prison Administration had substantiated the fact that
religious objects could cause a greater threat to security than other objects the
keeping of which was allowed in prisons. Moreover, the information provided by
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prisons showed that, at the time, keeping of such objects was in fact allowed on the
basis of an individual assessment.
The judgement delivered by the Constitutional Court in 2018 (The Constitutional
Court of the Republic of Latvia, 2018) signiﬁcantly transformed the relationship
between the Latvian State and the Church. The case before the Constitutional Court
was started on the basis of an application by the Latvian Supreme Court, which, in
turn, based its application on a complaint submitted by an unregistered minority of
the Orthodox Church—the Latvian Autonomous Orthodox Church—regarding the
refusal of its registration. Its application had been denied because the ROL
prohibited the registration of two churches belonging to one denomination.
Before 2018, the ROL differentiated between ‘old’ and ‘new’ religious organisations, which were subject to different rules. The Latvian Constitutional Court
examined the compliance of such provisions of the ROL with Article 99 of the
Satversme (freedom of religion and the separation of the Church from the State),
Article 102 of the Satversme (the right to association) and Article 91 of the
Satversme (the principle of equality and prohibition of discrimination). The Constitutional Court also examined whether the restriction established in Section 7(2) and
Section 8(4) of the ROL, which set out for newly established congregations a
re-registration period of ten years,7 during which they could not establish a religious
association (church), was compatible with the Satversme. In this case, the Latvian
Constitutional Court concluded that the disputed legal regulation was in conﬂict with
the Satversme. The legal norms that gave legal content to the concept of ‘new
religious organisation’, were thereby revoked by the ruling of the Constitutional
Court.8 This means that the concept of a new religious organisation no longer exists
from a legal point of view, and all churches holding the status of a religious
organisation are considered equal in the eyes of the law. Since 2018,
re-registration of new religious organisations also no longer exists.
The Court found that freedom of religious belief, deﬁned in Article 99 of the
Satversme, applied not only to various religious but also non-religious and even
atheistic views. It was found that the right of every person to be non-afﬁliated with a
religion must be protected the same as a person’s right to convert to a religion. The
Court recognised that the full range of freedoms included in Article 99 of the
Satversme was important in shaping the identity and life-views of a religious person.
The Constitutional Court concluded that the internal aspect of religious belief
(in Latin—forum internum) was separate from the right to devote oneself to religion,

(4) Congregations which begin functioning in the Republic of Latvia for the ﬁrst time and which
do not belong to the religious associations (Churches) already registered in the country shall
re-register with the Register Ofﬁce (hereinafter—re-registration) each year during the ﬁrst ten
years. Conducting re-registration of a religious organisation, the Register Ofﬁce shall take into
account the opinion of the Ministry of Justice on the compliance of the activities of a religious
organisation with the laws and other normative acts in the previous period. (Not in force in ROL
since the Constitutional Court’s Judgment).
8
Presently, following the Court’s judgement, any religious organisation that becomes registered in
Latvia, acquires an equal status to any previously registered religious organisation.
7
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the expression of religious beliefs and the right to a public manifestation of freedom
of religion (in Latin—forum externum). The Court ruled that although freedom of
religion is primarily a matter of a person’s internal consciousness, it also pertains to
the right to devote oneself to one’s religion or to express one’s religious beliefs. The
expression of religious beliefs comprises, inter alia, worshipping, the performance
of religious and ritualistic ceremonies and preaching. The internal expressions of
religion may not be restricted.
Latvia is one of the post-communist European states and, as mentioned by the
expert of State and Church relationships Silvio Ferrari, nearly twenty years ago
(Ferrari and Durham 2003, p. 5), the systemic changes that Latvia implemented upon
regaining independence at the beginning of 1990s were immense. It was ‘a normative leap’, performed by the State in transiting from a state with the Soviet legal
system to a Member State of the European Union, which recognises all Western
standards. At the same time, in view of the circumstances, these changes could not
be qualitative. Many laws of the 1990s have since been replaced by other laws, as the
initial ones were drafted in great haste and were of poor quality. It is natural that the
Parliament or the Constitutional Court improved the regulation after some time.
Every country from the former communist bloc has experienced major changes in
the laws governing religions and the State. Indeed, Latvia has ﬁnally departed from
asserting administrative control over religious organisations. In the case of Latvia,
the changes that could not be brought by the Parliament were introduced by the
Latvian Constitutional Court.
Following the Constitutional Court’s judgment of 2018, the State has changed the
situation in the country by reinforcing the right to freedom of religion and the right to
establish new denominational centres. Hence, the separation between the State and
the Church has been strengthened further. However, in view of the delegation of the
Latvian State’s functions and the State’s support for churches in Latvia, in practice a
strict separation does not exist, but rather a partial separation from the State, the
limits of which are not strictly demarcated (Balodis 2005, pp. 259–230).9

9

It is true that there is a certain distinction in the constitutional structure. Let us look at the practice
of Spain and Latvia. Although the constitutions of both states set forth the separation of the State
and the Church, it is expressed with different categoricity. When reading ‘Church shall be separate
from the State’ (Article 99 of the Constitution of the Republic of Latvia) and ‘None of churches are
churches of the State’ (Article 16 of the Constitution of Spain) an impression is caused of strict
separation in Latvia, which is misleading, if looking at our practice. In reality, the jurisprudence of
Latvia is similar to that of Spain wherein a central part is played by a principle of religious neutrality
(aconfessionalidad). Unlike the American State Church Establishment Prohibition Clause, a principle of religious neutrality instead of denying any cooperation or supporting individual churches
operated, of course, on the condition that the religious freedom of other churches is not restricted.
The best solution seems to be an adoption of the practice of Spain and passing from the State
separation clause to a religious neutrality clause, as the latter includes a separation of the church and
the State, however, is not so categorical. Respectively, the provision ‘Church shall be separate from
the State’ should be transformed to ‘No religion shall have a state character.’
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6 Religious Minorities in Latvia: Moving Towards More
Recognition?
A rather extensive explanation of the concept of a minority can be found in
scholarship. For instance, a minority is deﬁned as ‘a totality of persons, who
according to certain features, for example, the national, ethnic or linguistic afﬁliation
of the inhabitants, are in minority among the inhabitants of a certain territory’
(AkadTerm 2021). Nevertheless, there is no univocal explanation (Interpretative
dictionary 2020), nor an authoritative deﬁnition of a minority, on which legal
experts, scientists and politicians have been able to agree (Zankovska-Odiņa 2006,
pp. 27–54).
Deﬁning the concepts of ‘minority religions’ and ‘minority religious groups’ is a
challenging task. All the more so because there are also minority religious groups
among the so-called traditional religious organisations in Latvia. The number of
Seventh Day Adventists, Methodists and followers of Judaism is not large in Latvia;
however, the legal provisions for these minority religions are enshrined as strongly
as, for instance, that of the Orthodox or Lutheran Church. For example, the adherents
of these religions may have their legal marriages concluded by priests of their faith,
and these marriages are recognised by the State. However, these minority religions
are the exception. The majority of minority religions do not have such exclusive
rights. These rights have not been granted to Muslims and Buddhists, for example,
while they have been recognised for Seventh Day Adventists, Methodists and
followers of Judaism on the basis of historic tradition, which was transferred to the
second period of independence without serious analysis or public discussion.10
The concept of ‘religious minority’ is not widespread in Latvia, but this deﬁnition
is used in scientiﬁc literature. For example, Prof. Dribins examines the ﬁght for
inﬂuence between the majority and the minority of the Christian faith (Dribins 2004,
pp. 18–19). The more common concept comprising the concept of a religious
minority is ‘new religious movements (organisations)’ (Krūmiņa-Koņkova and
Tēraudkalns 2007, p. 17). It could be argued that in the public sphere the concept
of a religious minority is perceived as a designation of a numerically small newcomer. In this respect, Latvia is not unique; elsewhere in Eastern European countries—for example, Poland—these words are perceived similarly. The designation

10

After Latvia became independent for the second time, it restored the Civil Law of 1937 (as the
Family Law section of the Civil Law); the practice of registration of marriages by the churches was
also restored. In accordance with the Civil Law of the Republic of Latvia, eight denominations have
the right to solemnise marriages. The renewed Civil Law provides that persons can register their
marriage in the Marriage Register Ofﬁce or with a clergyman. According to Article 51 of the Civil
Law, if the persons wishing to marry belong to the Lutheran, Catholic, Orthodox, Old Believer,
Methodist, Baptist, Seventh Day Adventist, or Jewish religion and they want to marry in their
respective churches with the clergyman authorised by that church, the clergyman can register their
marriage after due notice according to the regulations of the relevant church. Article 58 of the Civil
Law provides that the clergy should inform the Marriage Register Ofﬁce about the concluded
marriage within 14 days.
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‘new religious organisations’ became more widespread from the mid-1990s onwards
and gradually replaced another designation—‘sects’, for being more politically
correct, comprehensive and legally acceptable. This designation was based on the
norms of the ROL.11 Currently, the word ‘sect’ is not widespread either in mass
media or in daily communication. Following the Constitutional Court’s judgement
(The Constitutional Court of the Republic of Latvia, 2018), when the respective
ROL norms comprising the concept of new religion were declared unconstitutional,
no regulatory substantiation can be found for using the concept of ‘a new religious
movement’. The regulatory amendments initiated by the judgement of the Constitutional Court have eliminated the differences in registration and administrative
control that existed until 2018.
In Latvian, the word ‘minority’ is linked to ethnicity, which is sometimes also
linked to religion.12 It must be noted that Article 114 of the Satversme deﬁnes the
right of ethnic minorities (national minorities) to the protection of their language,
ethnicity and culture. The rights guaranteed to minorities also include the preservation of elements considered essential to identity, including religion. This entails
providing all possible of means of support, including support for minority schools.
However, minority religions practised by national minorities (for instance, for Tatars
and Uzbeks this religion is Islam, while for Russians it is the Old Believers faith)
must obtain additional support from the Sate compared to other religious minorities.13 The support provided by the State is mostly indirect and legally unrelated to
the legal status of the respective religion but, for example, entitles the religious
minorities to the use of historical buildings and the State’s obligation to care for
them.14 For example, the government, responding to the request of the traditional

11

See Sections 7(2), 8 (4) of the ROL.
For example, Section 6 (4) of the ROL states that ‘The schools for national minorities under the
management of the State and local governments, observing the wishes of students or the parents or
guardians thereof may also provide religious teachings typical to the relevant national minority in
accordance with the procedures speciﬁed by the Ministry for Education and Science.’ The same
provision is found in the law ‘On the Framework Convention for the Protection of National
Minorities’, Section 2, which pertains to national minorities bound by their own religion, culture,
and language. Following accession to the European Union (2004), Latvia ratiﬁed the Framework
Convention for the Protection of National Minorities, by adopting the law ‘On the Framework
Convention for the Protection of National Minorities’, setting out in Section 2 of this law that: ‘the
Republic of Latvia declares that the term ‘national minorities’, which has not been deﬁned in the
Convention, under the Convention refers to those citizens of Latvia who differ from Latvians in
terms of culture, religion or language, who have been traditionally living in Latvia for generations,
who consider themselves as belonging to the state of Latvia and the Latvian community, and who
would like to preserve and develop their culture, religion and language’.
13
This consideration would apply for example, to Buddhism, which is practised by people of
different ethnicities. Admittedly, some scientists believe that the link between national minority and
religions is limited, because in practice is it said to manifest itself as ‘selective preservation and
foregrounding of some aspects of the Russian culture’ (Krūmiņa-Koņkova and Tēraudkalns 2007,
p. 85).
14
In Latvia, the church has been an integral element of both rural and urban cultural environment for
centuries. Approximately 800 historic churches are located mainly in the centres of cities and
12
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churches, examined the preservation of the cultural historical heritage owned by the
Church and developed appropriate legislative initiatives.
Since in Latvia, notwithstanding the various integration policies, a
two-community state composed of Latvians and Russians has emerged, the matter
of Orthodox and Old Believers must be examined from the perspective of national
minorities. This is despite the fact that, in terms of the number of believers, the
Orthodox faith is among the three dominant denominations in the country. Latvia is a
multi-denominational state, where three religions dominate (Lutherans, Roman
Catholics and Orthodox). Therefore, other religious organisations should be counted
as belonging to religious minorities. Old Believers, Seventh Day Adventists, Methodists, and followers of Judaism have often been referred to as ‘old religious
minorities’, which have been able to corroborate their status legally. Whereas
Muslims, the Church of Jesus Christ Latter-day Saints (Mormons) Jehovah’s Witnesses, Buddhists and Pentecostal congregations are seen as ‘new religious minorities’. The so-called ‘national religion’—dievturi [God’s keepers or national
pagans]—should be examined separately. It has been active for a long time, however, because of its weak organisational structure, it cannot ﬁt into the family of ‘the
old religious minorities’. Of course, following the Constitutional Court’s judgement
(The Constitutional Court of the Republic of Latvia, 2018), the procedure for
registering religious organisations has changed but not, however, the public perception of new religious movements. This takes time.

7 Concluding Remarks
The freedom of religion guaranteed in the ﬁrst sentence of Article 99 of the
Satversme, comprises two concepts—‘the right to believe’ and ‘the right to act
[to practice a religion]’. These two concepts should be applicable to any religion
villages. In contrast to the castles of nobility, which were burnt down during the revolution of 1905,
the churches have remained intact throughout both world wars and currently are an indispensable
part of the architecture, landscape and cultural environment of these places. In 2017, Parliament
adopted the law ‘On Financing the Preservation of Sacral Heritage’. The purpose of this Law is
deﬁned as follows; ‘to ensure the preservation for the future generations the existing cult buildings
that have the status of a protected cultural monument of national and local importance, including
Latvian churches, convents, chapels, houses of prayer and religious cult objects (hereinafter—the
sacral heritage) as part of cultural heritage of national importance.’ In view of the fact that the total
amount of money needed to implement in full the programme covered by the law is 170 million
euros, it was decided to resolve the particular matter within a cycle of at least 30 years, investing
annually approximately 4 million euros into the preservation and restoration of churches. Since all
demands cannot be satisﬁed, the State grants the money to the traditional religious organisations
(basically, Roman Catholics, Evangelical Lutherans, and the Orthodox) in accordance with the
principle ‘a little to all’, allocating part of the sums requested. The law provides that also the local
governments may allocate money for the purpose. The money is allocated by the Council of Sacral
Heritage, in which the Ministry of Culture, the State Inspectorate of Heritage Protection and
religious organisations are represented.
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and its follower, irrespective of whether this is the religion of a ‘majority’ or
‘minority’. This, in turn, means that the State has an important role in ensuring the
possibility of various religious organisations to be legally recognised and to pursue
their activities freely. Furthermore, the co-existence of various religions and protection of their rights should be guaranteed.
As of 2018, Latvian laws do not deﬁne minority religion, nor do they include the
designation of a new religion. Meanwhile, the trend of not assessing religions by
their inﬂuence in society is emerging. The State has an obligation to ensure mutual
tolerance and acceptance among various religious groups, and this can be achieved
both through the mediation of laws and in practical activities. Currently, it is the
Latvian Constitutional Court that appears to be the ‘icebreaker’ in this area.
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Between Injustice and Legal Change: The
Situation of LGBTQ+ People in Latvia
and Lithuania
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Abstract The chapter focuses on the legal and social situation of LGBTQ+ in
Latvia and Lithuania. It analyses the legal regulation of same-sex couples, samesex partnership/marriage, adoption and family planning, and protection against
discrimination in a wider social context.
Although Latvia and Lithuania decriminalised homosexuality in 1992 and 1993
respectively, registered partnership or marriage is still not open for same-sex people.
Lithuania failed to implement a sex reassignment law, thus persistently neglecting
the rights of transgender persons. In 2010, the Law on the Protection of Minors
against the Detrimental Effects of Public Information was introduced, effectively
restricting information relating to LGBTQ+ because same-sex relationships are
widely regarded as negative information directed against family values.
In Latvia, despite some ofﬁcial initiatives from society calling for the legal
recognition of same-sex couples, the parliament has still not approved any legal
regulation in this regard. At the end of 2020, the Constitutional Court of Latvia ruled
that the state should protect the family in the broader understanding, including
families of the same sex. This judgement has divided Latvian society into two
opposing factions. In January 2021, as a protest against this judgement, amendments
to the Constitution of the Republic of Latvia were proposed in the Parliament, thus
placing the topic of the concept of family on the legislative agenda.
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1 Introduction
In the EU, Latvia and Lithuania remain the countries with one of the most ambivalent records on LGBTQ+ rights. Although some anti-discrimination laws and laws
on human rights are in place in these countries, they do not guarantee equality and
equal treatment for LGBTQ+ people. Furthermore, the Latvian and Lithuanian
populations generally have a negative attitude towards this social group. According
to the 2019 Eurobarometer on Discrimination, 53% of Lithuanians and 49% of
Latvians agreed with the idea that LGBTQ+ people should enjoy the same rights
as heterosexuals, while the European average was 76%. Only 30% of Lithuanian
respondents and 24% of Latvian respondents were in favour of same-sex marriages
being allowed throughout Europe (the EU average was 69%). The Eurobarometer
survey also showed that while on average 72% of Europeans would feel comfortable
having gay, lesbian or bisexual colleagues, Lithuanians and Latvians were much less
tolerant of LGBTQ+ people in the workplace: only 44% of respondents in both
Latvia and Lithuania would feel comfortable with lesbian, gay or bisexual
co-workers. The numbers were even lower for the same question concerning a
transgender person: 40% and 35% in Lithuania and Latvia respectively (the
European average was 65%) (Eurobarometer 2019). All these numbers could be
interpreted as a palpable sign of the vulnerability of LGBTQ+ people in these
societies.
Informed by legal studies and sociology, the chapter focuses on the situation of
LGBTQ+ people in Latvia and Lithuania. Analysis of the legal regulations for
LGBTQ+ rights in both countries reveals the ways in which both Latvia and
Lithuania’s political institutions create speciﬁc conditions for this minority. We
also brieﬂy describe social attitudes towards LGBTQ+ people that contribute to
their vulnerability and often to their political superﬂuousness. The chapter consists
of three parts. The ﬁrst part focuses on the Lithuanian social context, legal regulations and case law related to LGBTQ+. In the second part, we examine public
attitudes, the regulation of family and marriage in the Constitution and initiatives
regarding same-sex partner relations in Latvia. The third part presents short concluding remarks. In the chapter, we attempt to answer the following questions: How
do the laws take account of the vulnerability of LGBTQ+ individuals and their
experiences of injustice? What (if any) progress in the ﬁeld of LGBTQ+ rights has
been made in Latvia and Lithuania? What main loopholes exist in the legal regulation of LGBTQ+ rights in both countries?
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2 Lithuania: From the Decriminalisation of Homosexuality
to the Normalisation of Anti-LGBTQ+ Attitudes
2.1

Public Attitudes Towards LGBTQ+

Prior to 1989, LGBTQ+ issues in Lithuania were a total taboo, a subject that could
only be discussed with trepidation. However, the situation changed after Lithuania
declared independence from the Soviet Union in 1990. The topic of homosexuality,
and sexuality in general, became public with the emergence of a modern press and
television. However, the Soviet discrimination towards homosexuality was passed
on to independent Lithuania. Despite constitutional guarantees of equality and
privacy, the controversial provision of the Penal Code prohibiting adult men from
having consensual sex with other men was repealed only in 1993. Lithuania was the
last of the three Baltic countries to abolish homosexuality-related punishments.
Through the efforts of the Lithuanian gay activists, attention to the issue of
homosexuality and homosexuals increased dramatically from 1995 when the Lithuanian Gay League (LGL) was registered as the ﬁrst openly gay organisation in the
country. LGL is an NGO that campaigns for the rights of LGBTQ+ people. However, along with the Tolerant Youth Association that caters to younger people, the
Lithuanian LGL is almost the only organisation representing LGBTQ+ people.1 It
focuses on rather dispersed objectives of social recognition and acceptance, since
equality in family policy and other public entitlements for LGBTQ+ people are
difﬁcult to anticipate in the near future. The inadequate political representation of
LGBTQ+ people further contributes to both their precarisation and stigmatisation
(Tereškinas 2019).
Over the last decade, public anti-LGBTQ+ views have experienced a renaissance
and become ﬁrmly entrenched in public discourse, and it could be argued that statesponsored homophobia is also characteristic of Lithuania. During the period
2012–2018, the Lithuanian Parliament debated over nine homophobic and
transphobic legislative proposals, all of which effectively sought to restrict
LGBTQ+ people’s rights and freedoms. For instance, there was a 2011 initiative
in Parliament to amend the Constitution by including a clear-cut deﬁnition of family
as based on the marriage between a man and a woman. However, the initiative did
not win a majority in the Parliament (Gudžinskas 2015). At the same time, ultrarightwing organisations have been ardently opposing the rights of LGBTQ+, particularly
during Pride Parades or Parliamentary sessions in which legal documents concerning
LGBTQ+ are discussed.

The last few years also saw an equality campaign entitled ‘LGBT friendly Vilnius’ carried out by a
ﬁlm director and activist Romas Zabarauskas. He and an artist Arcana Femina have published a
collection of LGBTQ+ coming out stories (Zabarauskas and Arcana Femina 2016). For more, see
http://www.vilnius-tourism.lt/en/what-to-see/vilnius-for-you/lgbt-friendly-vilnius/ and https://
cafebabel.com/en/article/friendly-vilnius-map-dont-ﬁght-the-rainbow-5ae00bcef723b35a145e7f1
6/.
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One of the obvious examples of normalised homophobia occurred before the
2016 Baltic Pride Parade when a group of self-anointed Lithuanian religious and
intellectual leaders publicly condemned this parade. In their manifesto, they argued
that by advocating LGBTQ+ rights EU institutions sought to export the ‘sexual
revolution’ to Lithuania. Moreover, the sexual revolution was associated with the
Soviet Union and communist ideology. According to these self-proclaimed intellectuals, LGBTQ+ ‘ideology’ was a product of nineteenth-century Marxist communism
which was set to destroy both the traditional society and family. In their words, the
LGBTQ+ movement continued the unsuccessful attempts of the twentieth-century
totalitarian regimes—Soviet Communism and German National Socialism—to create a “new man of the future” (Lithuanian intellectuals issue manifesto 2016). By
organising Pride Parades, LGBTQ+ people wanted to “make homosexuality a
behavioural norm” which was an “attack on human nature and the public good”,
and therefore not to be tolerated. In this document, the LGBTQ+ rights movement
was associated with both Marxist-Leninist and totalitarianism that would leave an
indelible mark on the “suffering Lithuanian nation” (Tereškinas 2019). It should be
added that recently, on May 15, 2021, a Big Family Defence March that attracted
around 10,000 people was organised in Vilnius. It not only demanded that the
government resign but also explicitly expressed hatred against LGBTQ+ people
calling them an ‘ideology’ that would deﬁle the “sacred union of a man and a woman
and the institution of family”. The event claimed to stand against a new initiative to
introduce a gender-neutral civil partnership law that would include same-sex couples. The manifesto of this march strongly opposed “extremist minorities [i.e.,
LGBTQ+] seeking to impose an unacceptable lifestyle on the society and to destroy
national traditions and values” (Šuliokas 2021).
Similarly, neoconservative NGOs such as the Institute of Free Society, the
Lithuanian Association of Human Rights and Propatria that ﬁght for ‘traditional
family values’ continue to disseminate homophobia and transphobia. They strongly
oppose the same-sex partnership law by claiming that if this partnership becomes
legal, it will destroy the institution of marriage altogether. These organisations, as
well as some conservative Parliament members, call LGBTQ+ people abnormal and
invoke AIDS as “God’s judgment against homosexuals” (Jackevičius 2016 quoted
from Tereškinas 2019, p. 15). In ultranationalist rhetoric, LGBTQ+ people are often
put in stark opposition to the traditional family and the nation. It is alleged that
LGBTQ+ people want to destroy the ‘normal’ family and nation. These examples
demonstrate that neoconservative NGOs and Parliament members not only associate
the LGBTQ+ rights movement with Marxism-Leninism but also disseminate radical
homosexual conspiracies in which LGBTQ+ people are depicted as an assault on
‘traditional family values’. At the same time, LGBTQ+ are often represented as
non-normative and deviant, therefore unworthy of state protection.
If we look to some of the most recent population surveys on the attitude of
Lithuanians towards LGBTQ+ people in Lithuania, we see a bleak picture. On the
one hand, the results of a survey conducted in 2018 (Davidavičius 2019), revealed
that more than half of the respondents agreed with the statement that LGBTQ+
people had to have the right to build their lives the way they preferred. Almost every
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second respondent stated that they would feel comfortable if LGBTQ+ people lived
in their neighbourhood. However, about 40% of respondents expressed
unfavourable feelings towards LGBTQ+. The survey showed that Lithuanians felt
signiﬁcantly less empathy for LGBTQ+ people attacked on the street than for
heterosexual people: only one in ﬁve people would help an LGBTQ+ person if
they were attacked in a public place. Slightly more than half of the respondents knew
that some LGBTQ+ people changed their behaviour or appearance to avoid assault,
threats or harassment. 60 per cent of Lithuanians agreed that when people were
victimised because of some of their unchangeable traits such as sexual orientation or
gender identity, they became more often victims of hate crime than of any other
crime. While more than half of the respondents agreed that hate crimes had been
punished more severely, more people (around 70%) supported tougher penalties for
ﬁnancial crimes. Even though the majority of respondents seemed to acknowledge
the harm resulting from hatred, they did not support harsher punishments for hate
crimes. It is most likely that the discrepancy between the different levels of support
for harsher punishments based on the victim’s identity is reﬂected in the lack of
reported hate crimes in Lithuania (Davidavičius 2019). These results reafﬁrm the
fact that hostility towards LGBTQ+ people and hate speech directed at them are still
serious problems in Lithuania (Lithuanian Gay League 2019).

2.2

Legal Regulations and Court Cases Related to LGBTQ+

We will now turn to the main legal regulations affecting the lives of LGBTQ+
people. Although some laws exist protecting these people from discrimination, legal
regulations related to the recognition of same-sex relationships, gender reassignment
and gender identity, and the right to privacy are either missing or remain
discriminatory.
According to the Law on Equal Treatment which came into force in 2005,
discrimination on the basis of sexual orientation is prohibited in the spheres of
employment, education and access to goods and services. The Labour Code (Article
2.1, Article 26, Article 59.2, and Article 75(1)(2)), the Law on the Protection of
Minors against the Detrimental Effect of Public Information (Article 4(2)12)), and
the Law on the Provision of Information to the Public (Article 19(1)(3)) all prohibit
discrimination on the basis of sexual orientation. Violence against LGBTQ+ and
other minorities is banned in the Criminal Code, Article 170(3). Lithuania’s Criminal Code (2000) treats discriminatory motives based on sexual orientation as
aggravating circumstances in cases of any criminal activity. However, gender
identity and (or) gender expression are not a protected ground under the Lithuanian
legislation. As a result, discrimination and hate-motivated incidents against transgender, intersex and gender non-conforming citizens are not legally considered
criminal offences in Lithuania (ILGA 2018). Even though in theory Lithuanian
law offers extensive legal protection against discrimination on the grounds of sexual
orientation, its practical implementation is at best ineffective, and discrimination on

392

A. Теrеškinas et al.

the grounds of sexual orientation remains largely underreported. For instance, the
Ofﬁce of the Equal Opportunities Ombudsperson received only three complaints
about alleged instances of this type of discrimination in 2016 and three in 2017
(Equal Opportunities Ombudsperson 2017, p. 27).
LGBTQ+ people are entitled to freedom of assembly. Legal provisions regulating
freedom of assembly are provided in the Constitution of the Republic of Lithuania
(1992) and the Law on Public Assembly (1993). Despite these provisions, LGBTQ+
people have encountered in practice some difﬁculties in exercising this freedom.
Local public authorities have often used the excuse of the protection of ‘family
values’, public order or security as a way to prohibit public events. For instance, in
2007, the Vilnius City Municipality denied permission for the LGL to hold a Pride
March. The LGL appealed this decision to the Ofﬁce of Equal Opportunities
Ombudsman but lost their case there and subsequently also in the Supreme Court.
However, later Baltic Prides of 2010, 2013, 2016 and 2019 took place without any
legal issues.
An important ruling by the Constitutional Court of the Republic of Lithuania on
the recognition of same sex-marriages for the purpose of residence rights should be
mentioned as one of very few progressive steps towards LGBTQ+ people’s rights. In
2019, the Constitutional Court ruled that foreign, same-sex spouses must be granted
residence permits by Lithuania’s Migration department, despite same-sex unions not
being recognised in the country (The Constitutional Court of the Republic of
Lithuania 2019). This ruling also reﬂects, to a certain degree, the Constitutional
Court’s ruling of 28 September 2011 according to which the constitutional concept
of family is not derived solely from the institute of marriage. It is based on the
content of relations such as mutual responsibility between family members, understanding, emotional affection, and care as well as the voluntary assumption of certain
rights and duties (The Constitutional Court of the Republic of Lithuania 2011). The
arguments of the 2019 ruling are also based on systematic analysis of the case law of
the European Court of Human Rights (ECtHR) and the Court of Justice of the
European Union (CJEU) and its principles. Moreover, considerable attention is
paid in the ruling to the protection of human dignity, the inviolability of private
life, respect for private and family life, and the principle of the prohibition of
discrimination. The ruling demonstrates the impact of ECtHR and CJEU case law
on the recognition of same-sex unions at the national level.
However, neither registered partnership nor marriage is possible for same-sex
partners in Lithuania. Although Lithuania recognises two types of formal relationships between couples—marriage and registered partnership—partnerships cannot
be registered due to the lack of implementing laws. Several provisions ban the
registration of same-sex unions in Lithuania: Article 38 of the Lithuanian Constitution states “Marriage shall be concluded upon the free mutual consent of a man and a
woman” (Constitution of the Republic of Lithuania 1992). By stating that “Marriage
shall be concluded with a person of the opposite sex only” (Civil Code 2000), Article
3.12 of the country’s Civil Code also explicitly bans same-sex marriage. Moreover,
the country’s Civil Code allows the institution of partnerships to be approved by the
legislative authorities, although Article 3.229 of the Code restricts them to
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heterosexual couples. In November 2011, the Lithuanian Ministry of Justice
presented a draft law on recognising the status of cohabiting unmarried partners
which did not include same-sex couples. However, a draft law did not go to
Parliament for voting. In 2017, the Parliament voted for proposal XIIIP-750 to
amend the Civil Code to regulate cohabitation by way of a cohabitation agreement.
Although it was approved for further consideration, in the same year the Parliament
rejected it since the amendment included the recognition of the legal status of both
different-sex and same-sex couples (ILGA 2018, p. 12).
The draft gender-neutral partnership law was formally registered on May 21 of
2021 and included in the Lithuanian Parliament’s programme for the spring session;
however, in May 2021 it was returned for further improvement. It deﬁnes ‘partnership’ as the cohabitation of two persons registered according to legal acts for the
purpose of establishing and maintaining the partner relationship. In this draft law, a
variety of practical issues such as property rights faced by unmarried couples
including same-sex couples are addressed. Partners would be able to use either of
their surnames as their common surname or a double surname, act on each other’s
behalf and in each other’s interests, represent each other at healthcare institutions,
obtain information about the partner’s health and not testify against each other in
court. However, this draft law does not resolve the issues of childcare, child
adoption, and other socially sensitive issues. It also avoids deﬁning partners as
‘family’ because conservative politicians and ultraconservative NGOs strongly
oppose the perception of same-sex partnerships as family (Partnership Law 2021).
One of the most discriminatory laws that goes against LGBTQ+ people’s freedom
of expression is the Law on the Protection of Minors against the Detrimental Effects
of Public Information. It was introduced in 2010, and since then has been used to
prevent the dissemination of information related to LGBTQ. Although in 2006 and
2007 the Parliament did not support similar versions of this law, everything changed
after parliamentary elections in 2008 when the conservative political parties formed
the ruling coalition. A proposal to recognise public information that “advocates
homosexual relations and deﬁes family values” as having a detrimental effect on
minors was initiated. Because of the vagueness of such advocacy, any positive
information on homosexuality could be considered as an “infringement on family
values”. Following a veto by the president of the Republic of Lithuania, the proposal
was revised by replacing the term ‘homosexuality’ with the general notion of ‘sexual
relations.’ However, since the “infringement on family values” was not changed in
the proposal it still has the power to restrict information related to the LGBTQ+
community (Gudžinskas 2015) since same-sex relationships are commonly perceived as contradicting ‘traditional family values’ (Tereškinas 2019). The Law states
that “public information shall be attributed to information which has a detrimental
effect on minors [. . .] which expresses contempt for family values, encourages the
concept of entry into a marriage and creation of a family other than stipulated in the
Constitution and the Civil Code” (ILGA 2018, p. 5).
In effect, the law bans the positive promotion of LGBTQ+ rights in the public
sphere and even threaten those who want to speak openly about LGBTQ+. The wellpublicised cases in which this law worked as an instrument of censorship include the
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Baltic Pride TV ads and the book Amber Heart. In the ﬁrst instance, the Lithuanian
Gay League submitted brief promotional videos to both private and public broadcasters to be released a week before the 2013 Baltic Pride. The advertisements were
broadcast without restriction on private TV channels but the public television (LRT)
decided to air the ads only during late-evening hours in order to follow the rule
established in this law on the dissemination of ‘detrimental information’ to minors
(BNS 2013). The second notable example is the case of the book Amber Heart by
Neringa Dangvydė. The Lithuanian University of Educational Sciences published
the book but later suspended its distribution after publicly denouncing the book as
“purposeful homosexual propaganda” because it contained two stories based on the
motives of homosexual love. In the same year, the Ofﬁce of the Inspector of
Journalist Ethics concluded that two fairy tales about same-sex relationships in the
book “portray[ed] same-sex relationships as normal and self-evident and thus [were]
detrimental to the fragile worldview of a child, [. . .] therefore causing a detrimental
effect upon minors under 14 years of age”. It was also stated that the book promoted
“a family concept different from the one established in the Lithuanian Constitution”
(The Ofﬁce of the Inspector of Journalist Ethics 2014). The Supreme Court ordered a
retrial of the case in question but the ﬁnal ruling of the Vilnius City District Court
(Case no. e2-3003-432/2015) was not favourable to the book.
Lithuania also infringes on transsexual individuals’ rights to privacy. Although
Article 2.27 of the Civil Code allows any non-married person to change legal gender
if this is medically possible, the procedures for changing gender should be conducted
according to a separate law that does not exist. In 2007, Lithuania lost the case L
v. Lithuania (L v. Lithuania, App No. 27527/03, 2007) in the European Court of
Human Rights that obligated Lithuania to make gender-change procedures possible.
However, Lithuania refused to implement a gender-reassignment law. For a long
time, transgender individuals had difﬁculty getting new identity documents, which
could be issued only after they had undergone gender reassignment surgery resulting
in sterilisation. This situation changed in 2017 when the national courts started to
grant legal gender recognition without the requirement for mandatory gender
reassignment surgery. According to court jurisprudence (ILGA 2018, p. 17), the
need for a psychiatric diagnosis of ‘gender dysphoria’ (ICD-10 code F64.0) and selfidentiﬁcation by a transgender person as belonging to the opposite gender are the
material requirements for gaining legal gender recognition in Lithuania at the present
time. However, it should be noted that for the time being legal gender recognition in
Lithuania can only be sanctioned by a court order since there is no administrative
procedure available.
The lack of administrative procedures allowing for legal gender recognition and
medical gender reassignment has a strong negative impact on transgender people’s
lives in Lithuania. First and foremost, unsupervised hormone therapy is widespread
among transgender people. Second, transgender people seeking gender reassignment
treatment outside Lithuania are unable to change their identiﬁcation documents
through a simple and straightforward administrative procedure. Third, since the
Lithuanian legal system does not recognise the legal categories of ‘gender identity’
and ‘gender expression,’ discrimination against transgender people is legally
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unpunishable. Due to the lack of legal protection, transgender people are the most
vulnerable group within the LGBTQ+ community (ILGA 2018, pp. 17–18).
LGBTQ+ people’s right to life, liberty and security of the person (Articles 17 and
26 of the International Covenant on Civil and Political Rights) is also limited in
Lithuania. The Lithuanian authorities consistently refuse to investigate hate speech
and hate crimes on the basis of sexual orientation and/or gender identity. In certain
cases, law enforcement ofﬁcers simply decline to begin pretrial investigations,
leaving LGBTQ+ people without any legal recourse (ILGA 2018, p. 4). An indicative example of this attitude of law enforcement ofﬁcers towards hate crimes
occurred in 2014, when two gay men posted an image of their kissing on their
Facebook page. It received an onslaught of hateful and abusive comments against
LGBTQ+ people with several direct threats to the men. The comments incited
discrimination, hatred and violence against the men. The Lithuanian Gay League
ﬁled a complaint (Article 170 of the Criminal Code, prohibition of hate speech) with
the Prosecutor General on behalf of the two gay men with regard to 31 hateful
comments on their social media proﬁle. However, the Klaipėda District Prosecutor’s
Ofﬁce decided not to initiate a pretrial investigation of the complaint. The LGL
appealed this decision to the Klaipėda District pretrial investigation judge. However,
the District Court of Klaipėda City dismissed the appeal by stating that “by posting a
picture of two kissing men in public the individual should have and must have
foreseen that his eccentric behaviour really does not contribute to the social cohesion
among individuals with different views in society and to the promotion of tolerance”
(District Court of Klaipėda City 2015). The second instance court also upheld this
decision: the Klaipėda Regional Court stated that “by exercising the freedom to
express his convictions and to promote tolerance the owner of the social network
proﬁle had to consider that freedom is inseparable from the obligation to respect the
views and traditions of other individuals. [. . .] Therefore this action can be
interpreted as an attempt to intentionally tease or shock individuals with different
views or encourage the posting of negative comments” (Klaipėda Regional Court
2015).
In 2015, the two men submitted a complaint to the ECtHR in which they alleged
that, by failing to investigate hate speech against them, the national authorities
violated their right to private life and their right to an effective legal remedy in
line with the general prohibition of discrimination (Beizaras and Levickas
v. Lithuania 2017). On January 14, 2020, the ECtHR delivered its judgement in
the case of Beizaras and Levickas v. Lithuania. It found that the Lithuanian authorities had breached the European Convention on Human Rights (ECHR) by failing to
fulﬁl their positive obligations to protect the targeted persons from discrimination
(Article 14) and breach of their privacy (Article 8). The ECtHR also found that
Lithuania failed to adequately respond to the applicants’ allegations of discrimination based on their sexual orientation, resulting in the violation of Article 13 of the
ECHR (right to an effective remedy). In this case, the Lithuanian authorities declined
to open pretrial inquiries into the alleged messages inciting hate and violence based
on sexual orientation. The conclusions of the ECtHR are based on the constructive
responsibility of state authorities to ensure the effective enjoyment of the rights and
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freedoms guaranteed by the ECHR, which is particularly important for people who
belong to minorities, because they are more vulnerable to victimisation. According
to the judgment, authorities must use criminal law to combat hate speech and
homophobic hate crimes as a justiﬁed and required restriction on the right to freedom
of expression (Voorhoof 2020, p. 9).
This short analysis highlights the uncertain legal framework under which LGBTQ
+ people live in Lithuania. However, since the October 2020 elections to the
Lithuanian Parliament, some hope for the LGBTQ+ agenda arose with the Freedom
Party (in Lithuanian—Laisvės partija) becoming a member of the ruling coalition. In
its programme, this party advocates for gender equality, the legalisation of same-sex
partnership, and the rights of LGBTQ+ people to adopt or care for children. The
Freedom Party promises to pass a law amending the Civil Code, which will regulate
domestic partnerships including same-sex partnership. It also intends to protect the
human rights of LGBTQ+ people in all areas of life and promises to initiate an
amendment to the Constitution that would allow same-sex families to enter into a
civil partnership. The Freedom Party also promises to work to ensure the rights of
transgender people, adopt a law on the recognition of gender identity and to take
measures to legalise a medical gender reassignment procedure. The party
programme states that the Law on Equal Opportunities and the Penal Code will be
supplemented with provisions banning hate speech and hate crimes based on gender
identity. Finally, their intention is also to abolish the discriminatory provision of the
Law on the Protection of Minors against the Detrimental Effect of Public Information (Freedom Party 2020). However, it remains to be seen when these initiatives
will be submitted to a vote in Parliament and whether it will be successful.

3 Latvia: From Passive Voice to Actions. Recent Trends
in Regulating the Rights of Same-Sex Couples
3.1

Public Attitudes and Legal Problems

Although the principles of equality and the prohibition of discrimination follow from
international human rights documents and Article 91 of the Constitution of the
Republic of Latvia (the Constitution of the Republic of Latvia 1922, the Satversme),
the attitude towards homosexual persons and same-sex partnerships is far from being
unequivocal in Latvia. This results in hate speech, discrimination and the many
practical problems faced everyday by same-sex couples due to intolerance in the
society and non-recognition of their relations.
During recent years, the issue of same-sex partnerships and their legal protection
has become the frequent focus of public discussions foregrounded by public organisations.2 Public debates escalated after legal proceedings related to the rights of
2

For example, the Association of LGBT and their Friends ‘Mozaīka’ is particularly active.
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same-sex couples, for example, after the recent judgements by the Constitutional
Court of the Republic of Latvia (Constitutional Court). The internet and social
networks currently serve as the platform for expressing attitudes towards these
issues, the content of which could be often classiﬁed as hate speech.
Where substantial harm is caused, Section 150 of the Criminal Law of Latvia
(Criminal Law of Latvia 1998—CL) establishes personal liability for incitement to
social hatred or enmity based on a person’s gender, age, disability or any other
characteristics. This section of the CL can also be grounds for liability if persons are
offended by respective actions due to their gender or sexual orientation. In practice,
this CL section had never been applied before 2017 (State Police 2017). However,
this does not mean that hate speech is not relevant in Latvia. The research and data
collected by the association ‘Mozaīka’ reveal that offensive comments and
stereotypisation targeting homosexual persons and calling for restricting the rights
of gays and lesbians or even for violence and extermination are found quite frequently on social networks and elsewhere (Mozaīka 2020). However, out of
42 reports submitted to law enforcement institutions between March 2020 and
September 2020 only nine criminal proceedings were initiated. Refusals to initiate
criminal proceedings based on CL Section 150 are related both to lack of knowledge
and to the complicated application of this section, as the inﬂiction of substantial
harm has to be proven. It should be noted that the State Police primarily responsible
for the correct application of the CL provisions have prepared guidelines for all
investigators on how to identify and investigate ‘hate crimes’, and these should
provide methodological assistance in identifying and investigating the respective
criminal offences (State Police 2017).
One of the convicting judgements in which CL Section 150 was applied was
delivered in 2021. In mid-2020, a person arguing that social hatred towards homosexual persons was expressed in social networks applied to the State Police. All
procedural actions were taken comparatively quickly, and the case was transferred
for adjudication. The court found that a person had disseminated in the public space
(social network) a public call comprised of verbal aggression aimed at inciting social
hatred and enmity towards a social group—homosexual persons; moreover, these
activities were linked to violence and threats (Zemgale District Court 2021a). As a
result, the accused person was recognised as being guilty of committing a criminal
offence envisaged in Section 150(3) of the CL.3 It needs to be noted that, in addition
to the preceding section, Section 1491 of the CL envisages criminal liability for
violating the prohibition of discrimination if substantial harm is caused.
The prohibition of discrimination and liability for differential treatment are also
described in the Labour Law (Labour Law of Latvia 2001). Section 7 of the Labour
Law provides, inter alia, that everyone has an equal right to work, fair, safe and

Section 150(3) provides: “For the act provided in Paragraph one of this Section, if it is related to
violence or threats or the criminal offence provided in Paragraph one of this Section, if it has been
committed by an organised group, the applicable punishment is the deprivation of liberty for a
period of up to four years or temporary deprivation of liberty, or community service, or a ﬁne.”
3
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healthy working conditions, as well as to fair remuneration. This right must be
ensured without any direct or indirect discrimination, irrespective of any characteristics enumerated in the law including sexual orientation. If the employers violate
this principle, they are subject to administrative liability—a warning or a ﬁne (see
Section 161 of the Labour Law). The case law on matters related to discrimination
due to sexual orientation where labour relations already exist, or are in the process of
being established, is limited but can be found. An example is legal proceedings in
2005 that were extensively discussed in public. The case concerned a homosexual
person visible in society (a teacher and a priest who was an active advocate of
homosexual persons’ rights and had participated in the Gay Pride event). He wanted
to apply for a teaching position at a local government school but was refused the
possibility to establish labour relations. When he submitted his application to a court,
the court ruled in favour of the applicant and he received compensation for moral
damages (Dimitrovs 2005). This case has played a signiﬁcant preventive role in the
labour law.
Besides frequent homophobic attitudes, homosexual persons face numerous
problems in their daily life, e.g., in medical matters, the social sphere, and inheritance rights. For example, the law prohibits same-sex marriages, and according to
Latvian law, only marriage and not co-habitation is the basis for the spouses’
property relations. Same-sex couples cannot decide on the methods of medical
treatment for their partner who suffers an accident and cannot obtain the right to
care for their partner in case of disability; they are not entitled to tax exemptions and
state or local government support in case of the spouse’s death. Moreover, partners
cannot receive gifts from each other without paying personal income tax if the value
of the gift exceeds a certain amount. For example, for married couples, one partner’s
gift to the other is not taxable, but same-sex couples, since they cannot register their
relationship, have to pay personal income tax in the amount of 20% of the transaction. Likewise, the exercise of their inheritance rights is hindered. Some of these
problems can be resolved by powers of attorney or by a will (in case of inheritance)
but not all. Thus, same-sex couples have less legal protection than heterosexual
couples.
In recent years, public opinion surveys have been conducted to clarify the attitude
of Latvian society towards LGBTQ+ and the possibility of providing them with
greater protection in the above-mentioned areas through regulatory enactments. The
survey outcomes revealed divisions in the society on the question of whether the
right of inheritance or the right to decide on medical treatment could also be
applicable to same-sex couples. In the 2021 survey, 46.6% of respondents supported
the proposal and 44% of respondents did not. In 2020, only 37.7% supported the idea
and 47.5% of respondents were against (Surveys 2012–2021).
Nevertheless, the survey results suggest that Latvian society is gradually becoming more tolerant towards LGTQ+ persons and their relationships. For example, in
2012, 45% of the respondents thought that homosexual people and/or homosexual
relationships should be condemned, and in 2015, 62% expressed the same opinion.
As a comparison, in 2020, the numbers dropped signiﬁcantly with only 37% of
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respondents being of the same opinion, and in 2021 only 22% disapproved of samesex relationships.

3.2

Regulation of the Family and Marriage
in the Constitution. Initiatives Regarding Same-Sex
Partner Relations

In Latvia, the understanding of the notion of family has been enshrined at the
constitutional level—in the Satversme of the Republic of Latvia. Prior to 1998, the
Satversme adopted in 1922 did not have a separate chapter on human rights;
however, in 1998 Chapter VIII ‘Fundamental Human Rights’ was added and
included the principles of the institution of the family.
Article 110 of the Satversme sets out the legal protection of the family. In 1998,
this article was adopted with the following wording “[t]he State shall protect and
support marriage, the family, the rights of parents and the rights of the child. The
State shall provide special support to disabled children, children left without parental
care or those who have suffered from violence”. In 2005, the Parliament (the
Saeima) adopted amendments to the Satversme, adding to Article 110 a sentence
providing that marriage is a union between a man and a woman. As a result, since
2005 the ﬁrst sentence of the article states that “[t]he State shall protect and support
marriage – a union between a man and a woman, the family, the rights of parents and
rights of the child [. . .]” (Amendment to the Constitution of the Republic of Latvia
2005), thus creating the constitutional prohibition of same-sex marriages. Although
marriage between same-sex couples has always been prohibited in Latvian Civil
Law (The Civil Law of Latvia 1937), i.e., section 35 of the Civil Law provides that
“[m]arriage between persons of the same sex is prohibited”, the conservative forces
insisted on enshrining the prohibition of same-sex marriage in the
Constitution. V. Vīķe-Freiberga, the president of Latvia at the time, described
these amendments to the Satversme as trivial and called upon the Saeima to reject
them in order to avoid incompatibility with internationally recognised rights. The
prime minister had also noted that “pursuant to the laws of Latvia, same-sex
marriage is already prohibited, therefore, one should not play with the Satversme”
(Jurista Vārds 2005). At the time, the Representative of the Government of Latvia in
international human rights institutions, lawyer I. Reine, concluded that the
intolerance-saturated discussion that had taken place at the Saeima and the text of
these amendments had substantially undermined the legislator’s reputation at the
national and the international levels and linked these amendments to politicking and
the pre-election context (Reine 2006).
While marriage is deﬁned in the Constitution as the union of a man and a woman,
the concept of family is not elaborated. The Constitution only refers to the protection
of family. In 2014, the Preamble was added to the Satversme, and the signiﬁcance of
family, inter alia, was included in it. It is currently stated that “family is the
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foundation of a cohesive society”. The issue of the legal regulation of family in the
Satversme gained new momentum at the end of 2020 and is currently also on the
legislator’s agenda (see Sect. 3.3 below).
Proposals to adopt regulations on co-habitation and the legal status of same-sex
couples have been included in the Saeima’s agenda several times, however, until
now they have been dismissed by the Parliament. It needs to be explained that, in
Latvia, in addition to the electorates’ right to legislative initiative (which envisages
that 1/10 of the electorate, i.e., eligible voters, have the right to submit a fully
elaborated draft law to the Saeima; however, the procedure is long and complicated),
the so-called procedure of collective application also exists. Chapter 53 of the Rules
of Procedure of the Saeima states that 10,000 Latvian citizens, who have attained the
age of 16 on the day of submitting the application, have the right to submit a
collective application to the Saeima including an inquiry.4 For instance, an initiative
regarding the registration of same-sex partnerships was submitted to the Parliament
in 2020, after more than 10,000 signatures had been collected on the online initiative
platform. The description of the initiative noted that the State may not cause
obstacles to individuals only because they have chosen not to marry, or even are
unable to marry, their life partners (Initiative for Registration of Same-Sex Partners
2020). The Saeima dismissed the initiative indicating that the existing legislation
allowed the legal alignment of relationships (for example, by using the institutions of
power of attorney and a will) and noting that the registration of same-sex partnerships would be contrary to Article 110 of the Satversme (13th Saeima Sitting on
29 October 2020). In this way, every proposal initiated by citizens to resolve various
legal aspects of same-sex partnerships failed to receive support in the Parliament,
and the Saeima showed itself to be a conservative institution.

3.3

The Role of Courts in Defending Same-Sex Couples

To eliminate infringements on a person’s rights and the disproportionate restriction
of them, LGBTQ+ people have defended their rights both in the courts of general
jurisdiction and in the Constitutional Court of the Republic of Latvia, which defends
the Satversme and ensures constitutional justice. In this section, we will discuss the
case law which marks a turning point in the development of the rights of same-sex
couples.
One of the issues with which courts have dealt is related to the registration of the
civil law relationships of same-sex couples. Same-sex couples who apply to register
their relationship with the institution responsible for registering marriages are
refused this right. This is because the law does not currently include the possibility
of concluding marriage between same-sex persons (partnerships are not foreseen
either for heterosexual or for homosexual couples). As was explained previously, the

4

See Chapter 53 “Consideration of collective submissions” of the Rules of Procedure of the Saeima.
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deﬁnition of marriage included in Article 110 of the Satversme and Section 35 of the
Civil Law has to be respected. Registration of same-sex relationships is a matter that
has not been resolved within the Latvian courts of general jurisdiction.5
At the Constitutional Court, there has been a twofold emphasis on the issue of the
legal regulation of same-sex partners. The issue has been addressed at the level of
Panels (by deciding to initiate a case or to refuse to initiate a case) and in
judgements.6
The judgement delivered by the Constitutional Court at the end of 2020 constitutes a turning-point in handling the legal issues of same-sex partners. The case had
been initiated with respect to the compliance of Section 155(1) of the Labour Law,
which envisaged a 10-day leave for a father in connection with the birth of a child,
and with the ﬁrst sentence of Article 110 of the Satversme (The Constitutional Court
of the Republic of Latvia 2020b). The applicant was not the father of the child but the
female partner of the child’s mother in a stable relationship who, on the basis of the
contested norm, could not use this leave. The central question put to the Constitutional Court was what kind of family was protected by Article 110 of the Satversme
and whether the same-sex partner could claim paternity leave.
It should be explained that in its judgement of 11 October 2004, the Constitutional Court had already concluded that the State had to protect all families respecting the biological and the social reality (The Constitutional Court of the Republic of
Latvia 2004). The Constitutional Court had also noted in another judgement delivered at the end of 2019 that “[e]xistence of close personal ties between persons
follows from the concluded marriage or the fact of kinship; however, in the social
reality, close personal ties develop also in other ways, for example, as the result of
actual co-habitation” (The Constitutional Court of the Republic of Latvia 2019c). In
this judgement of 2019, it was concluded that the protection of family, including an
actual family, fell within the scope of Article 110 of the Satversme (The Constitutional Court of the Republic of Latvia 2019c).
The idea that dominates in the Constitutional Court judgement of 2020 is the
ﬁnding that the family is a social institution based on close personal ties and founded
on mutual understanding and respect. The same ﬁnding follows from another case
reviewed on April 2021 on the basis of the Ombudsman’s application (The Constitutional Court of the Republic of Latvia 2021b). In other words, in the case law of the

5

This chapter takes into account the legal situation and developments up to April 2021.
In 2017, the Constitutional Court received several applications from the Administrative District
Court requesting examination of the constitutionality of the provisions of the Law on Registration of
Civil Status Documents which did not include the registration of same-sex couples. For example, in
one application, the Administrative District Court requested the Constitutional Court to review
compliance of Section 3(1) of the Law on Registration of Civil Status Documents and Section 35
(2) of the Civil Law since these norms did not provide for the registration of same-sex relationships
(marriage or partnership) and did not ensure the right to family life, with Article 91, Article 96 and
Article 110 of the Satversme (The 2nd Panel of the Constitutional Court 2017c). In all instances, the
Constitutional Court’s Panels refused to initiate a case because of a deﬁciency in the legal reasoning
(The 2nd Panel of the Constitutional Court 2017a).
6

402

A. Теrеškinas et al.

Constitutional Court, which is inspired by the case law of the European Court of
Human Rights (see cases Oliari and Others v. Italy and also Schalk and Kopf
v. Austria), the concept of family is viewed broadly with respect to social realities.
Another important aspect inﬂuencing the Constitutional Court’s judgement in this
2020 case is related to the application of the principle of human dignity, which is
reﬂected in the Preamble to the Satversme7 and characterises the human being as the
supreme value of a democratic state governed by the rule of law (The Constitutional
Court of the Republic of Latvia 2019a). Human dignity is unconditionally vested in
all human beings (The Constitutional Court of the Republic of Latvia 2020a). Based
on this principle, the Constitutional Court explained that the state cannot refuse to
ensure fundamental rights for a certain person or group of persons; it must equally
respect also those members of society who form personal relationships with persons
of their own sex and should respect the fact that a family may be formed on the basis
of such relationships (The Constitutional Court of the Republic of Latvia 2020b). To
put it differently, interpreting the ﬁrst sentence of Article 110 in conjunction with the
principle of human dignity and a person’s right to the inviolability of private life, the
Constitutional Court arrived at a historic conclusion that the state had the obligation
to protect and support same-sex families as well. From these ﬁndings, the legislator
has to regulate the legal (family) relationships of same-sex partners as well as to
provide them with economic and social protection (The Constitutional Court of the
Republic of Latvia 2020b). It should be underlined, however, that the Constitutional
Court did not touch upon same-sex marriages because marriage, as noted above,
pursuant to Article 110 of the Satversme is a union between a man and woman, and a
different understanding of marriage would require amending this provision of the
Satversme.
Based on these conclusions, the Constitutional Court recognised a challenged
legal norm in this case (Article 155(1) of the Labour Law) because it did not consider
protection and support of the partner of the child’s mother in relation to the child’s
birth to be incompatible with the ﬁrst sentence of Article 110 of the Satversme. This
means that regulation of the legal status of same-sex couples will be the legislator’s
decision that, in the Constitutional Court’s opinion, should be based on objective and
valid criteria (The Constitutional Court of the Republic of Latvia 2020b). At this
point, it is hard to predict what action the legislator may take to enforce the
Constitutional Court’s judgement. Theoretically, several possible scenarios for the
enforcement of the judgement are possible, taking into account, inter alia, different
opinions held by the politicians about this judgement (Dissenting opinions (Lavins
2020, Osipova 2020).8 The Constitutional Court’s judgement would be fully
enforced if the legislator drafts and adopts a special law for protecting the family
Preamble of the Satversme states: “[. . .] Latvia as a democratic, socially responsible and national
state is based on the rule of law and on respect for human dignity and freedom [. . .]”.
8
After the expiration of the two-month term which is provided by the Constitutional Court Law
Section 33 part 1, two separate opinions of the judges of the Constitutional Court were published
which showed the ‘other side’ of the debate and the fact that there was not a consensus of the judges
on the judgment. See Dissenting Opinion of Justice of the Constitutional Court Aldis Laviņš in case
7
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in its broader sense and systemically aligns other legal acts with the aims deﬁned in
the Constitutional Court’s judgements. Thus, the legislator has a serious agenda
ahead of it. To ignore the Constitutional Court’s judgement would be contrary to the
concept of dialogue established and maintained by the Constitutional Court and the
Saeima and would also discord with the erga omnes effect of the Constitutional
Court’s judgement. Likewise, in the Constitutional Court’s case law, the principle of
good legislation (Rezevska 2020, p. 335) is derived from the principle of a state
governed by the rule of law, which requires the existence of a legal system in which,
to the extent possible, legal regulations incompatible with the Satversme or other
legal norms of higher legal force are eliminated (The Constitutional Court of the
Republic of Latvia 2019b). In the process of legislation, this objective can be
attained, inter alia, by following the principle of good legislation—abiding by the
Constitutional Court’s case law (The Constitutional Court of the Republic of Latvia
2019b).
It is undeniable that, at the end of 2020, the Constitutional Court’s judgement
‘shook’ society including some political forces represented in the Saeima and
created tension between the Constitutional Court and the legislator. For example,
during the discussions in the Saeima on the conﬁrmation of a Justice of the
Constitutional Court, a rhetorical question was asked whether such a court was
needed at all and whether its functions could not be transferred to the Supreme Court
(13th Saeima Sitting 2020). Likewise, in response to the Constitutional Court’s
judgement, a draft law was submitted to the Saeima that proposed amending Article
110 of the Satversme and supplementing the deﬁnition of family as being based on
marriage, consanguinity or adoption; it would also include the rights of the child, the
right to grow up in a family constituted by the mother (woman) and the father (man)
(Draft Law, Amendment to the Satversme 20219). In further stages of the legislative
process, the Saeima will have to decide on ‘the fate’ of this draft law because these
draft amendments to the Satversme have been referred to Saeima committees for
examination (13th Saeima Sitting 2021).

No. 2019-33-01 and Dissenting Opinion of Justice of the Constitutional Court Sanita Osipova in
case No. 2019-33-01.
9
The draft law expresses Article 110 of the Satversme in the following wording: “110. The State
shall protect and support marriage – a union between a man and a woman, the family based on
marriage, consanguinity or adoption, the rights of parents and rights of the child, including the right
to grow up in the family, the foundation of which is formed by the mother (woman) and the father
(man). The State shall provide special support to disabled children, children left without parental
care or who have suffered from violence”.
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4 Concluding Remarks
The issues concerning LGBTQ+ remain a political battleground and a focus of basic
value debates about human rights, sexual and gender diversity, family and sexual
norms. Often, the lives of LGBTQ+ are enmeshed in power struggles between
ultraconservative and progressive forces. To challenge the status quo is quite
difﬁcult in both Lithuanian and Latvian societies marked by a considerable amount
of animosity and hatred towards LGBTQ+ people. Our analysis highlights both the
insecure social conditions, uncertain legal framework and its progressive changes
that may affect the lives of LGBTQ+ people in the future.
The Lithuanian state disempowers LGBTQ+ people by refusing to grant basic
civil rights and legal protections. Lithuania remains one of the few countries in the
European Union without any legal recognition of same-sex relationships. Same-sex
marriages remain constitutionally banned, partnerships between same-sex couples
are also prohibited by the Civil Code. By not recognising the basic rights to partnerships and family life, the state devalues LGBTQ+ people. As our analysis demonstrates, LGBTQ+ people’s rights to freedom of expression, to life, liberty and
security of the person, and to privacy are also being infringed. The message that
public authorities often send them makes it clear that LGBTQ+ people’s lives are
less worthy of protection and recognition.
The fact that in Latvian society the attitudes towards homosexual persons have
generally become more tolerant should be seen as a positive development. However,
Latvian political forces tend to be more conservative towards the issues of same-sex
partnerships and not ready to accept the social reality. As a result, there has been an
increase in the tension between on the one hand the political forces, and on the other,
the institutions of judicial power that respect the need to protect the fundamental
rights of all persons in compliance with the ﬁndings of the ECtHR.
Undeniably, the Constitutional Court’s judgement of 12 November 2020
analysed in this chapter, has created a new legal reality in Latvia regarding protection
of the family. In view of the legal nature of the Constitutional Court’s judgement, the
legislator, in principle, has no other choice but to envisage the legal protection of
same-sex families. If the State’s obligation to protect all families in Latvia is derived
from the Constitution, then the State must also protect same-sex families. One may
assume that discussions about family and same-sex couples will be the object of
political discourse for the coming years and the legal regulation of family will
depend on the Parliament and its dialogue with the Constitutional Court.
It is possible to argue that the ﬁght for basic human rights and equal treatment
requires a wider movement of LGBTQ+ and their allies. In addition to a more
decisive political will in advocating for legal changes, Latvian and Lithuanian
societies need stronger societal solidarity in the ﬁeld of LGBTQ+ rights; the building
of more sustainable LGBTQ+ community networks is a precondition for future
success. Moreover, it is the responsibility of progressive political parties to maintain
their commitment to publicity, meaningful dialogue and debate on LGBTQ+ issues
that often seem uncomfortable and unsettling for Latvian and Lithuanian societies.
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